Immunity: Sovereign, Legidative, Official and Gover nmental

Ministerial Acts and |mmunity for Discretionary Acts

Under Missssppi law, aform of qudified immunity from persond ligbility is given to public officids
engaged in the performance of discretionary acts. For purposes of public officia immunity, Missssppi and
many other sates recognize a digtinction between "minigerid” and "discretionary” duties of public officids. The
1935 case of Poyner v. Gilmore, sets out the test for making this distinction between ministerid duties, which
the officid neglectsa his peril, and qudifiedly protected discretionary public functions.

The most important criterion...isthet if the duty is one that has been positively imposed by law and its
performance required at atime and manner or upon conditions which are specificaly designated, the duty to
perform under the conditions specified not being dependent upon the [officid’ 5] judgment or discretion, the act
being discharged thereof is minigerid.

The Missssppi Supreme Court has congstently refused to extend this public officid immunity defense
to government employees who perform ministerid acts in a negligent manner. Therationae for this result is that
the possibility of persondly subjecting a person to civil liability tends to encourage proper performance of
datutorily prescribed and specificaly designated duties. On the other hand, the rationde for extending public
officd immunity to public officids performing discretionary actsis thet officids who perform governmentd
functions and lawful duties that require "persona deliberation, decision and judgment” need to be protected in
performing those governmental functions. They should be dlowed to continue their basic policymaking
decisons without fear of legd retribution in the form of persond financid lighility.

The bass for immunizing government officias from liability when performing discretionary acts, while
limiting the liability of government officias to those who perform minigeria acts, liesin the inherent need to
promote efficient and timely decison-making without lying in fear of liability for miscaculaion or error in those
actions. In Newton v. Black, 133 F. 3d 301 (5™ Cir. 1998), the Fifth Circuit provided an excellent analysis of
Missssppi qudified immunity law in the context of officias who, when sued for damages, are immune from tort
liability when performing discretionary functions. The Court observed that qudified immunity for the
discretionary acts of public officids has evolved “[i]n order to dlow our lawvmakers and government officias to
participate freely and without fear of retroactive liability in risk-taking Stuations requiring the exercise of sound
judgment, the discretionary-ministerid distinction has evolved.” Id. at 306, citing State for Use and Benefit of
Brazealev. Lewis 498 So. 2d 321, 322 (Miss. 1986). In Newton, a state prisoner beaten by another
prisoner sued severd prison officids under Section 1983 and State law, claming falure to protect, inadequate
medica care and negligence. The Fifth Circuit held that as to the one prison officia againgt whom damages had
been awarded by the lower court, that official’s duty to report one prisoner’ s threat againgt another was
discretionary for purposes of qudified immunity under Missssippi law:

Asit turns out, Lieutenant Brewer was mistaken in his assessment of the seriousness of the threset; buit,
obvioudy, that does not deprive him of qudified immunity for the exercise of his discretion in making
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that assessment.... “There must indeed be means of punishing public officers who have been truant to
thelr duties; but that is quite another matter from exposing such as have been honestly mistaken to suit
by anyone who has suffered from their errors.”®’

Exceading Authority, Intentiona Torts and Wilful Wronadoing

An important avenue of liability remains open for governmental employees or officids performing
discretionary acts, and that avenue of liability can overcome what would otherwise be qudifiedly protected
discretionary public officid functions. Public officid immunity can be lost when a governmental employeg sor
officid’ s actions are S0 extreme as to subgtantialy exceed his scope of his employment. Immunity thus can be
lost where the employee or officid substantidly exceeds his authority and commits wrongs under color of office.
This can happen where the action consists of such intentional and ddliberately wrongful conduct as assaullt,
intentiond infliction of emotiond distress, maicious prosecution, false imprisonment and Smilar intentiond torts
or wilful wrongs.

"An Exercise of Poor Judgment” Not Enough

In Grantham v. Mississippi Department of Corrections, 522 So. 2d 219 (Miss. 1988), the
Missssppi Supreme Court addressed the issue of when a public officid could be subjected to persond liability
while performing discretionary acts.

This case was atragedy. Five weeks after Clem Jmjpson was paroled by the state Parole Board from a
life sentence for murdering a store clerk, he attacked, attempted to kidnap and brutally shot Linda Grantham in
the base of her skull as she was returning from lunch to her job as an assstant bank vice-president. Grantham,
parayzed from the neck down as aresult of the gunshot injuries, in turn sued the Parole Board members who
voted to parole Jmpson. Now a quadriplegic, she sought to hold them personaly liable for damages, charging
that by paroling and rdleasing Jmjpson they acted arbitrarily, negligently and with reckless disregard for the
safety of society in generd, and hersdf in particular. Specificaly, Grantham aleged thet (1) the Parole Board
members paroled Jmpson "with reckless disregard” for her safety, (2) failed to review dl pertinent information
about Jmpson's prior conviction of murder during a robbery, and (3) made no inquiry into his previous socid
history and crimina record, which included serving 22 yearsin prison, 5 armed robbery charges, and a
previous escape from Parchman.

The opening lines of the Missssippi Supreme Court’ s opinion set the tone for this landmark decison:

[W]e know the painful lesson of recidivism: that among those paroled it isa Satistical certainty that
some will grike again, if only we could know which ones.... Our law haslong afforded substantia
immunitiesto these officidsin the face of plaintiffs pleadings, and with good reason. Only where they
act with gross disregard for the safety of society or in clear violation of statutory directive may they be
charged to answer at the bar of civil justice.

87Quoting Gregoire v. Biddle, 177 D. 2d 579, 581 (2d Cir. 1949).

280



The Court noted that the parole Board members exercise of discretionary authority to grant or deny
parole was one of the toughest judgment cals for any officid to make, that not even the most careful screening
may eiminate dl recidiviam, and that "in the best run system there will be some parolees who will commit new
offenses while on parole.” Nonetheless, the Court concluded that Linda Grantham’s Complaint Stated aclam
upon which relief may be granted and not have been dismissed:

These actions, according to Grantham, were substantial departures from the duties imposed upon the
members of the Parole Board by Section 47-7-17. Grantham charged that Defendants had been guilty
of gross neglect of their duties under Section 47-7-17. The Court refused to classfy those duties as
minigerid, and held that Grantham’s complaint was “ sufficient to pierce the shied of these officids
qudified immunity to suit as outlined above.”

The case was then remanded to the Circuit Court, and ajury trid was held, resulting in ajury verdict
for $2.5 million compensatory and $500,000 punitive damages againg the Parole Board members individualy.
But the Mississippi Supreme Court reversed and rendered, holding that the members did not lose their qualified
immunity by exercigng "poor judgment” in voting to parole Jmpson, and that the trid court should have granted
their motion for ajudgment notwithstanding the jury verdict. Sykes v. Grantham.5 In this second apped, the
Supreme Court concluded that the discretionary decision of the parole Board was the result of personal
deiberation and judgment, but that its members did not commit wilful wrongs or maicious acts, act with
reckless disregard or exceed or pervert ther discretionary authority -- "theirs was an exercise of poor
judgment.” 1d. at 212.

The Court concluded with this scathing attack on the State:

Thered culprit in this caseis the State of Missssippi, which faled its citizens miserably in providing an
outmoded, archaic parole system, loosely drawn, and with scant guiddines. It placed untrained and
unknowledgeable laymen in a sengtive place of importance to perform the work of experts. Y et, when the
finger of blame points to the State, absolute governmenta immunity insulates and protectsit. As aresult of the
tragic injury sustained by Mrs. Grantham, the State L egidature enacted alaw providing for afull time parole
Board with members who are salaried employees of the State. The law further provided that "the Board, its
membersand gaff  shdl be immune from civil ligbility for any officid acts taken in good faith and in exercise
of the Board's legitimate governmenta authority." 847-7-5(4) (Supp.1989).

Case-by-Case Determinations

With the minigterid-discretionary digtinction well in mind, one would think there is nothing but a
mechanicd test for determining if and when agovernmentd officid or employee will enjoy public officid
immunity for discretionary acts. Thetest isn't dway's easy to gpply. Our courts have recognized that it would be
difficult to conceive of an officid act that did not admit some discretion in the manner of its performance, even if
it involved only the driving of anail. It isfor this reason that each case has to be decided on its particular facts
and circumstances, with immunity depending on how clearly and specificaly the law has established a particular
duty, act or function as one involving mandatory or unambiguoudy designated action, as opposed to one which
the performance of her lawful duties requires " persond deliberation, decison and judgment.”
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Sovereign Immunity Didinguished

A couple of points need to be made on the subject of public officid immunity. First, don't confuse it
with sovereign immunity. The two concepts are legdly, conceptudly and higtoricdly digtinct. In the historic case
of Pruett v. City of Rosedal e, the Court abolished the common law doctrine of sovereign Immunity, but it
emphasized:

[1]t is our opinion that abolishment of sovereign immunity does not gpply to legidative, judicid and
executive acts by individuds acting in thelr officid cgpacity, or to Smilar Stuaions of individuas acting
in amilar cgpacitiesin loca governments, either County or municipal.

Pruett Ieft intact and had no effect on the immunity granted to the legidature, judiciary and executive
office and to "those public officers who are vested with discretionary authority.” 1d.at 1052.

Second, our state law has long recognized the proposition that no sovereign immunity exists when the
relief sought is a declaration that a particular Satute or action of the State is uncondtitutiond. State v. Hinds
County Board of Supervisors, 635 So. 2d 839, 842 (Miss. 1994).

L ocal Government and L egidative | mmunity: Bogan v. Scott-Harris

Legidative immunity was extended to local government officidsin Bogan v. Scott-Harris 140
L.Ed.2d 79 (1998). Until Bogan, many assumed that legidators--federd, state or regiona--enjoyed absolute
immunity from avil ligbility for legidative attivities Id.at 85. With originsin Parliament’s struggle with the
English crown over 500 years ago, legidative immunity may shidd officias from questioning pursuant to
subpoena, section 1983 claims, clamsfor attorney’ s fees and even crimind prosecution for legidative acts.
United States v. Helstoski, 442 U.S. 477 (1979); United States v. Johnson, 383 U.S. 169 (1966).

Bogan extended legidative immunity’s cloak to loca government officids against whom atrid court
jury had returned substantial damage verdicts for diminating an employee s job through a budget-cutting
measure. Immunity was upheld despite findings the officids hed retdiated againg the employee for engaging in
congtitutionaly protected speech.

The Court had previoudy extended legidative immunity to regiond legidators, and lower courts applied
it to locd legidators, but not until Bogan did the Court explicitly apply it to locd municipd officias performing
legidative functions. Lake Country Estates v. Tahoe Regional Planning Authority, 440 U.S. 391 at
1979). Eight circuits at that time had extended legidative immunity to loca legidators performing traditiona
legidative functions. M. Ross, Sword & Shield Revisited - A Practical Approach to Section 1983 , 516
n.31 (ABA State and Loca Government Law Section 1998), citing Atchison v. Raffiani, 708 F. 2d 96 (3rd
Cir. 1983); Brucev. Riddle 631 F.2d 272 (4th Cir. 1980); Hernandez v. City of LaFayette 643 F. 2d
1188 (5th Cir. 1980); Haskell v. Washington Township, 864 F. 2d 1266 (6th Cir. 1988); Reed v. Village
of Shorewood, 704 F. 2d 943 (7th Cir. 1983); Gorman Towers, Inc. v. Bogoslavsky, 626 F. 2d 272 (8th
Cir. 1980); Kuzinich v. County of Santa Clara, 689 F. 2d 1345 )9th Cir. 1982); Espanola Way Corp. v.
Meyerson, 690 F. 2d 837 (11th Cir. 1982), cert. denied, 460 U. S. 1039 (1983). Moreover, Justice
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Marshdl’s dissent eighteen years earlier in Lake Country, 440 U.S. at 407, |eft open the question of whether
egregious "legidative’ misconduct fals outsde the scope of legidative immunity.

Bogan answered both questions, holding city officids "absolutely immune from suit under Section 1983
for their legidative activities" Bogan, 140 L.Ed.2d at 88, even in the face of ajury’sfinding that
"condtitutionaly sheltered speech was a substantia or motivating factor" underlying their conduct. Id. at 85.

Facts of Bogan

Janet Scott-Harris was an African-American serving as City Adminigirator and sole employee of the
Hedth & Human Services Department of Fall River, Massachusetts. Her job was eliminated by an 8-2 vote of
the city council. She dlegedly exercised her Firs Amendment rights when she charged Dorothy Bitcliffe,
another city employee serving under her supervision, with making repested racia and ethnic durs about her
colleagues --remarks that Scott-Harris deemed offensive to blacks and those of French heritage. When
Scott-Harris prepared the charges, Bitcliffe dlegedly used "politica connections’ with other officids, including
Council Vice-Presdent Roderick, to get the punishment reduced to a 60-day suspension without pay. With the
charges pending, the next fiscal year’s budget was prepared, and it included €liminating the department whose
sole employee was Scott-Harris. Her section1983 suit charged the city, the entire city council and mayor with
racid mativation and violation of Firs Amendment rights. City officids damed thair actions were legidative and
protected by legidative immunity. The jury exonerated al defendants on the race discrimination charge, but held
Bogan and Roderick liable for damages since "condtitutionally sheltered speech was a substantid or motivating
factor" underlying their conduct. After the federd digtrict court denied Bogan and Roderick’s motions for
judgment notwithstanding the verdict, the Second Circuit affirmed.

A unanimous Supreme Court, spesking through Justice Clarence Thomas, reversed and held that these
two loca government officids were entitled to absolute legidative immunity from ligbility for ther legidative
activities. Tracing the legidative immunity doctrine back to its roots in common law and reason, the Court held
that "locd legidators are entitled to absolute immunity from section 1983 liahility for their legidetive activities.”
Immunity attachesto dl actions taken "in the sphere of legitimate legidative activity” and cannot be overcome by
proof of discriminatory, uncongtitutiond or illegal mative or intent on the part of the officid performing the
legidative act.

Rationde for Extending Immunity

The Court reasoned that the actions of Council Vice-President Roderick in voting for the ordinance
were "quintessentidly legidative" and that Mayor Bogan's actions in introducing the budget and signing the
budget-cutting ordinance into law were "formaly legidative' even though the Mayor was an executive officid,
snce his actions were "integra stepsin the legidative process” Id.at 89. Therr legidative decison-making
activities involved termination of a pogition and had " prospective implications that reach well beyond the
particular occupant of the office."ld.

The ordinance "bore dl of the hdlmarks of traditiond legidation” and "reflected a discretionary,
policymaking decison implicating the budgetary priorities of the city and the services the city providesto its
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congtituents."ld. The City Council was governing "in afidd where legidators traditionaly have power to act,”
and the challenged activities of the Mayor and Council Vice-Presdent were "undoubtedly legidative.” I1d.

Impeact of Bogan on Loca Government

InBond v. Marion County Board of Supervisors, the Court analyzed the legidative immunity
doctrine as defined in Bogan, finding it inapplicable under the facts of that case.

Locd government officids performing legidative functions often ask if they have persond ligbility
exposure for their officid actions. Before Bogan, no clearcut answer could be given to such questions as
whether acity or County officid could be held liable to

adisgruntled government employee whose pogtion has fdlen to the budget ax?

aperson aggrieved by the passage of alaw, ordinance or legidative resolution?

atrigger-happy condtituent aggrieved over satements made by an officid during performance of officid
duties?

Bogan minimizes ligbility exposure when these actions condtitute "legitimete legiddive activity."

Politicd vs Litigation Hazards

At the grassroots leve of government, lively debate energizes the decison-making process. That
process has its hazards, but they should be political and not litigation hazards. Political redlity, at two or
four-year intervals, empowers registered voters of every municipa ward and County supervisor digtrict to help
the democratic process function responsively and to help remind eected officids that their office isa public
trust. Bogan explicitly endorses this view.

Wha isa"Legidaive Act'?

Locd government offidas performing legitimate legidative functions are now shidded from civil liability
based on their actions, conduct and decisionsthat are integraly related to quintessentidly and undoubtedly
legidative functions. In this context, a"legidative’ act is"an integra part of the deliberative and communicative
processes by which [legidators] participate in
committee and [legidative] proceedings' aswell as any act that relates to "the consideration and passage or
regjection of proposed legidation or with respect to other matters which the Condtitution places within the
jurisdiction of [the legidative body]." Gravel v. United States, 408 U.S. 606, 625 (1972). Justice Felix
Frankfurter' s description of the parameters of legidative immunity illustrates its breadth, extending immunity to
"the giving of avote, to the making of awritten report, and to every other act resulting from the nature, and in
the execution, of the office; ...securing to every member exemption from prasecution, for everything said or
done by him, as a representetive, in the exercise of the functions of that office, without inquiring whether the
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exercise was regular according to the rules of the house, or irregular and againgt their rules” Tenney v.
Brandhove, 341 U.S. 367, 374 (1951).

"Sphere of Lenitimate Legidative Activity"

Based on federd, state and regiond legidative immunity precedent, the following may be within the
"gphere of legitimate legiddive activity':

Bdancing socid needs and rights of different groups. Gutierrez v. Municipal Court, 838 F.2d 1031,
1046 (9th Cir. 1988).

Formulation of policy. Cf. Cinevision v. City of Burbank, 745 F.2d 560, 580 (9th Cir. 1984).

Decision-making applicable to the community, as opposed to acts directed at one or afew targeted
individuds. Negron-Gaztambide v. Hernandez-Torres, 35 F.2d 25 (1st Cir. 1994); Bateson v. Geisse,
857 F.2d 1300, 1304 (9™ Cir. 1988).

Introducing and voting for legidation.16 See generdly, United States v. Helstoski, supra

Making a speech favoring or opposing pending legidation. See generdly, United States v. Johnson,
supra..

Voting for aloca government redigtricting plan, even one that dlegedly discriminates againgt minorities.
Latino PAC vs. City of Boston, 581 F. Supp. 478 (D. Mass. 1984).

Confirming an executive agppointment. Kraus v. Kentucky State Senate, 872 SW.2d 473 (Ky.
1994)

Sending legidative communications. Ray v. Proxmire, 581 F.2d 988 (D.C. Cir. 1978); Rousack v.
Harsha, 470 F. Supp. 285 (M.D. Pa. 1978).

Voting to seat or unseat a member. Porter v. Bainbridge, 405 F. Supp. 83 (S.D. Ind. 1975).

Failing to enact legidation, asin falling to adopt an dternative to aredigtricting plan submitted by the
Governor. Marylandersfor Fair Representation v. Schaeffer, 144 F.R.D. 292 (D. Md. 1992).

Making a speech for or againgt pending legidation. See generaly United States v. Johnson, supra.

Conducting hearings, receiving information for committee consideration from confidential sources,
isuing subpoenas and examining witnesses as part of alegidative committeg s authorized investigative hearing
process, including developing alegidative redidricting plan Holmesv. Farmer, 475 A.2d 976 (R.l. 1984);
Gravel v. United States, supra; Romero-Barzelo v. Hernandez-Agosto, 75 F.3d 23 (1st Cir. 1996).

Hiring and firing employees. Browning v. Clerk, United States House of Representatives, 789 F.2d
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923 (D.C. Cir. 1986); Prelesnik v. Esquina, 347 N.W.2d 226 (Mich. App. 1984).
Publishing reports for legidative purposes. Doe v. McMillan, 412 U.S. 306 (1975).
Authorizing media coverage for open hearings. Id.

Lenidative Immunity Not a Panacea

Bogan provides acloak of immunity for legitimate legidative activities of loca government officids, but
it won't make their political life abed of roses. Insulating legidative conduct from judicid interference through
section 1983 auits for damages, declaratory judgments and injunctions goes no further than the nature of the
legidative act itsdlf. It does not extend to adminigtrative acts or performance of minigteria duties, and ligbility
exposure continues for those dugs who seek to exploit public office for persona gain, as these examples
illusrate

Undertaking acts without legidative authority, even if "legidative acts™ Thompson v. Ramirez, 597 F.
Supp. 730 (D. P.R. 1984).

Fling incomplete or fase reports of campaign expenses and contributions, fasdy disclosing income
sources, or falsaly daming travel expense reimbursement. United States v. Rose, 28 F.3d 181 (D.C. Cir.
1994); United Statesv. Myers, 692 F.2d 821 (2nd Cir. 1982); United States v. Clay, 420 F. Supp. 853
(D. D.C. 1976).

Soliciting and accepting bribes. United States v. Brewster, 408 U.S. 501 (1972).

Making defamatory remarks in a press conference, press release or television broadcast. Williams v.
Brooks, 945 F.2d 1322 (5th Cir. 1991); Hutchinson v. Proxmire, 443 U.S. 111 (1979); Colev. Gray, 638
F.2d 804 (5th Cir. 1981); Benford v. ABC, 502 F. Supp. 1148 (D. Md. 1980).

Trying to influence or pressure another branch of government. See generdly Doe v. McMillan, supra;
Gravel v. United States, supra; United States v. Johnson, supra; Cole v. Gray, Supra.

Making adminidrative personnd decisons that sngle out and affecting individuds differently from
others, as opposed to legidaive actsinvolving establishment of public palicy.
Grossv. Winter, 692 F. Supp. 1420 (D. D.C. 1988); Negron-Gaztambide v. Hernandez-Torres, supra;
Yeldell v. Cooper Green Hospital, 956 F.2d 1056 (11th Cir. 1992).

Engaging inillegd or uncondtitutiona conduct by legidative saff or conduct beyond whet is "essentid to
the ddiberation” of the legidative body. See generdly Hutchinson v. Proxmire, supra, and Doe v.
McMillan, supra.

Engaging in legidaive acts of date legidators subject to crimind prosecution in federa court, United
States v. Gillock, 445 U.S. 360 (1980), except that legidative immunity is available to Sate legidatorsasa
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defense to a prosecution under RICO. Chappell v. Robbins, 73 F.3d 918 (9th Cir. 1996).

Waiver of Legidaive Immunity

Legidative immunity is a persond defense assartable by an officid for actions taken "in the sphere of
legitimate legidative activity.” It doesn't bar suits againgt loca government entities for congtitutiona and federa
gatutory violations under 42 U.S.C. 81983, and may be waived by an "explicit and unequivoca renunciation”
of the immunity protection, cf. United States v. Helstoski, supra at 491, or by intervening in an action to
defend the condtitutiondity of alaw, asin May v. Cooperman, 578 F. Supp. 1308 (D. N.J. 1984). Therethe
Attorney Generd and Governor of New Jersey refused to defend a " one minute period of slence’ statute
againg a condtitutiond attack. The Senate President and Speaker of the House then intervened and defended
the statute throughout the litigation. The court held the statute uncongtitutiona and found these legidators had
moved outsde the sphere of legitimete legiddive activity, waived ther legidative immunity by undertaking the
executive branch’ s respongbility to defend the statute, and were liable for atorneys fees under 42 U.S.C.
§1988.

Extension of Legidative Immunity to Locd Government Legidators

Legidative immunity carries with it a heavy responshility to the public trust. Now that the Court has
explicitly extended legidative immunity to loca government legidators, it would be prudent to advise County
and municipd officids, like ther brothers and Sgtersin federd, State and regiond legidative bodies, when ther
actions and ddliberations move into the redlm of the exercise legidative powers. Such powers should in every
instance be exercised for the public good. Precedent concerning the nature, scope and applicability of
legidative immunity can be found in the wedlth of case law involving immunity daims of federd, date and
regiond legidators. Regardiess of the level of government a which they serve, ther actionsin the legidative
gphere should not be inhibited by the chilling effect of section 1983 suits or other forms of judicid interference,
nor should their exercise of legidative discretion be distorted by fear of persond ligbility arisng from legidative
activitiesthey are called on to perform.

At the local government leve, the decision-making process would surely suffer if citizen-legidators --
often serving part-time -- had their time and energy sapped away by defending lawsuits that chalenge the
propriety, motivation, thoroughness and wisdom of legidative actions. Bogan v. Scott-Harris makes clear that
the threet of civil ligbility in the absence of legidative immunity would likely deter our best and brightest
citizens-public servants from making that bold legp into service on the locad government leved. The ultimate
check and baance on legidative abuse accordingly should remain at the balot box through the electord
process.

Mississippi Tort Claims Act

Miss. Code Ann. 811-46-17 provides for creation of the Tort Claims Fund over which the Mississippi
Tort Clams Board shall provide overdght, the powers and duties of the Board being spelled out in detall in
§11-46-19.
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Section 11-46-17(3) requires al political subdivisons after October 1, 1993, to

obtain such policy or policies of insurance, establish such sdlf-insurance
reserves, or provide acombination of such insurance and reserves as necessary
to cover dl risks of daims and suits for which politica subdivison may be liable
under this chapter; provided, however, that such policy or policies of insurance
or such sdf-insurance may contain any reasonable limitations or exclusons not
contrary to Missssippi Sate Satutes or case law as are normaly included in
commercid liability insurance policies generdly avalable to politica
subdivisons.

Liability Insurance Coverage: Exclusions, Notice and Duty to Defend

The mere fact that aloca government entity has been issued aliability insurance policy does not trigger
lidbility for damages under the MTCA. Legitimate and properly drafted exclusons from coverage have been
and will continue to be upheld by the courts, and liability under the MTCA will not necessarily result in
coverage and indemnification under a liability insurance policy.®

In Titan Indemnity Company v. City of Brandon, 27 F. Supp.2d 693 (S.D. Miss. 1997), apolice
officer while acting for amultijurisdictiona narcatics unit was not an insured under the City’ s law enforcement
ligbility policy, which defined “insured” to exclude any multijurisdictiond law enforcement organization that was
not a named insured.

Titan Indemnity Company v. Estes., 825 So.2d 261 (Miss. 2002), and Meyersv. Miss. Ins.
Guaranty Assoc., 2003 Miss. LEXIS 298 (Miss. 2003) both involved a collison between two occupied and
moving vehides. In Estes, the City’sfire truck collided with another vehicle, killing the plaintiffs decedent.
The City’s CGL policy excluded damages “arising out of” auto accidents. The Estes Court enforced the CGL
excluson since the plaintiffs “would not have been damaged but for the callison.” Estes, supra at 656. The
Court subsumed plaintiffs varying theories of ligbility into this but for andys's and thereby rejected the plaintiffs
argument “that the other proximate causes asserted are not so intertwined with the use or maintenance of the
fire engineto fal within the auto excluson.” Id.

The Court in Meyers enforced the same CGL exclusion because it found *no question that Meyers
would not have been injured but for the collision between the truck and hisvehicle” Meyers, 2003 Miss.
LEXISa *10. Therethe plaintiff Meyers collided with the insured' s truck, which had turned into hislane.
Rejecting the argument that claims of negligent management and hiring were not subsumed by the but for
andysis, the Court reiterated that “[c]overage under a GCL policy with an auto-exclusion for injuries arisng out
of the use of an automobile ‘ should not vary depending upon the theories of liability asserted.”” 1d. (quating

8See Titan I ndemnity Company v. Estes, 825 So. 2d 261 (Miss. 2002) (insurance coverage for
wrongful deeth action arising from intersectioncollisonbetweenfiretruck and decedent’ s vehicle brought
agang city and firechief hdd barred under auto policy’ snon-cumulationclause, commercia generd libility
policy’ s auto excluson and public officid liability policy’s bodily injury exclusion).
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Estes, supra at 656).

It should be noted, however, that a County that has obtained insurance coverage for which it is entitled
to adefense and potentia indemnification based upon the dlegations of a complaint filed againg the County is
entitled to coverage, defense and indemnification like any other insured. An insurer who gambles with a
County’s policy coverage and loses will ultimately gets its chain jerked with the same force as when the insured
isan individud in the private sector. See Genesis | ndemnity | nsurance Company v. Bolivar County, 793
$So. 2d 683 (Miss. App. 2001), aff’d (Miss. Oct. 2001) (County granted summary judgment againg its liability
insurer that had refused, on the advice of its “coverage counsd,” to defend County in suit by firetruck chasss
vendor, forcing County to defend itsalf successfully againgt double payment for afiretruck purchased from
deder that later filed for bankruptcy protection after receiving payment from County, court holding that UCC
entrustiment rule applied to insulate County from liability and that insurer was liable for dl of County’s costs of
defense at trial and on appedl).

Limitations, Talling and Substantid Compliance with MTCA' s Notice Requirement

The Missssppi Supreme Court still grapples with casesinvolving whether or not aclamant has falled
to give timely and effective natice to a governmenta entity in substantial compliance with the MTCA, whether
or not the one year statute of limitations contained in the MTCA has been tolled, and whether or not prior
pending federd actionstall the various statutes of limitations that come into play with dams covered by and
outside the scope of the MTCA.

Substantia compliance with the notice requirement was found in Williams v. Tolliver, 759 So. 2d
1195 (Miss. 2000), where notice given to the Bolivar County Administrator of atort claim againgt a Sunflower
County Congable was held sufficient. Substantial compliance was aso found in Powell v. City of
Pascagoula, 752 So. 2d 999 (Miss. 1999), where the plaintiff’ s residence address was omitted from the
origind notice letter, in Alexander v. Mississippi Gaming Commission, 735 So. 2d 360 (Miss. 1999),
where information regarding the extent of the plaintiff’sinjury was not given, and in Carr v. Town of Shubuta,
733 S0. 2d 261 (Miss. 1999), where the amount of damages was not given.

The MTCA was amended in 1999 to clarify the notice of claim requirements, and that amendment was
given abright line interpretation in Williams v. Clay County, No. 2002-CA-00224-SCT (Miss. Nov. 13,
2003). There the Court applied the 1999 amendment to §11-46-11%° to hold that an action was barred under

89As gpplied to counties, the amended language States in pertinent part that “All actions brought under
the provisons of this chapter shdl be commenced with one (1) year next after the date of the tortious,
wrongful or otherwise actionable conduct onwhichthe ligility phase of the action is based, and not after;
provided, however, that the filing of a notice of dam ... shdl serve to toll the Satute of limitations for a
period of ... 120 days from the date [of notice], during which time no action may be maintained by the
clamant unless the clamant has received anatice of denid of claim. After the talling period has expired,
the damant shdl thenhave an additiond ninety (90) daysto file any action against the governmentd entity
served with proper cdlam notice. However, should the governmentd entity deny any such clam, then the
additional ninety (90) days during which the clamant may file an action shdl begin to run upon the
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the one year statute of limitation, where the plaintiff sustained injuries when she fell down the sairs at the county
courthouse on November 1, 1999, notice was given on November 15, 1999, and plaintiff filed her suit on
January 31, 2001. The Court held that the 120-day tolling period expired within the one-year satute of
limitations, and that the plaintiff was then entitled to aminimum of 90 days to file an action after the 120-day
tolling period, which aso expired before the one-year statute of limitations. WWhen November 1, 2000 passed,
the Court concluded, “so did the time for filing Williams s action.” Bright-line rules are rare, and in footnote 5 of
the opinion, the Court provided one, setting forth the following summary of how the notice provision under the
1999 amendment is to operate with regard to counties:

We do not suggest that the Satute of limitations is less than one year. Thetolling provison alowsthe
clamant up to an additiond 120 days to being suit if notice is given within the find 120 days of the one
year limitation period. A daimant has, a aminimum, one year to bring suit. If acdamant files notice 30
days after the injury, and the government denies the claim 30 days later, the claimant il has one year
from the date of the injury to bring suit. If aclamant files notice eeven months and twenty-nine days
from the date of the injury, the statute istolled for 120 days from that notice. After the 120-day period,
the clamant has 90 days to bring suit. Should the government respond within the 120-day period, the
clamant has 90 daysto bring suit from the date of response.

In Boston v. Hartford Accident & I ndemnity Company, 822 So. 2d 239, 248 (Miss. 2002), the
Court held, based on Norman v. Bucklew, 684 So. 2d 1246, 1256 (Miss. 1996), that a cause of action
based on ajail suicide accrued prior to enactment of the MTCA, and that the pendency of a prior federa court
action tolled the satute of limitations. Lee v. Thompson, No. 2002-CA-00082-SCT (Miss. Sept. 11, 2003)
is arecent example of amisreading of Boston' s talling principle, and provides agood example of how the
Court isinterpreting the clear legidative intent of the MTCA’s exemptions and the one-year datute of limitations
goplicable to intentiond torts that fal outsde the scope of the MTCA. Plantiffsin Lee initiated their wrongful
desth clam on behaf of the minor child of the decedent againgt Coahoma County and its sheriff, Andrew
Thompson, in gate court, asserting sate clamsfor negligence aswdl asfederd dams arisng from ajall
suicide. Following removal to federd court, Senior Didtrict Judge Ned Biggers dismissed the complaint without
prgudice, dlowing plaintiffs thirty daysin which to file an anended complaint in the federd court action. Rather
than filing an amended complaint in the federd court action, plaintiffs filed a new state court complaint. In their
new gate court complaint, plaintiffs, in addition to the negligence clams, now asserted for the first time
intentiona tort claims based on the underlying tort of assault and battery. Thetria court held that the negligence
camsarisng from the jal suicide were barred by the MTCA’ sinmate exemption, and the intentiond tort clams
to which the MTCA was not applicable were barred by the one-year limitation period prescribed by Miss.
Code Ann. 815-1-35 (1995). Maintiffs argued on apped that they were protected by the tolling of the satute
of limitations, under the authority of Boston and Bucklew, but the Mississippi Supreme Court concluded that
itsdecisonsin those two cases did not ad the plaintiffsin Lee, and that once the first wrongful death suit was
commenced by thefiling of the state court complaint, the minor plaintiff no longer enjoyed the protection of the
minor savings statute since there could be but one cause of action under Mississppi’ s wrongful desth Statute,
Miss. Code Ann. 811-7-13. Thus, once the origina state court action was commenced, the minor child of the
decedent was governed by the same statute of limitations as her mother, who had her chance to pursue the

clamant’ s receipt of notice of denid of clam from the governmentd entity. ...” Miss. Code Ann. 11-46-
11(3) (1999).
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wrongful deeth dlaim on behdf of her minor child:

[ The mother], while being given the opportunity to amend her federa court pleadings, chose instead to
fileanew gate court action aleging for the first time various intentiond torts againg the Coahoma
County defendants. It must be remembered that in the initid state court action which was removed to
federd court, the complaint aleged negligence by the Coahoma County defendants for failing to prevent
Lawson’s suicide. We do know from Judge Biggers opinion of August 15, 2000, that this complaint
was later amended during the pendency of the federa court action so as to subgtitute Lee as a party
plantiff in that cause.... Lee has amply waited too long to refile anew state court action raising for the
firg time various daims of intentiona torts dlegedly committed by Sheriff Thompson and the other
Coahoma County defendants. ...

The Court’ s discussion of the purpose of gatutes of limitations was drawn from its earlier opinion in Cole v.
State, 608 So. 2d 1313 (Miss. 1992):

[T]hefact that a barred claim isajust one or has the sanction of amora obligation does not exempt it
from the limitation period. These statutes of repose goply with full forceto dl dams, and courts cannot
refuse to give the Satute effect merely because it seems to operate harshly in agiven case. The
establishment of these time boundariesis a legidative prerogetive. That body has the right to fix
reasonable periods within which an action shdl be brought and, within its sound discretion, determine
the limitation period.

Application of the MTCA datute of limitationsis a question of law.* The Court has held that a
discovery rule agppliesto the MTCA'’s one-year statute of limitations, and that the discovery rule will toll the
datute of limitations “until a plaintiff should have reasonably known of some negligent conduct, even if the
plaintiff does not know with absolute certainty that the conduct was legaly negligent.”* The discovery rule by
definition “can have no effect with regard to injuries which are not latent.”**Two recent cases involving daims of
latent injury and tolling bear some discussion in thisregard.

InWayne General Hospital v. Hayes, No. 2001-1A-0030-SCT (Miss. Nov. 6, 2003), the Court
held that the discovery rule as applied to the one-year Satute of limitations mandated by the MTCA did not
apply to wrongful death actions, “[b]ecause deeth is not alatent injury,” and thus the plaintiffs were not alowed
to benefit from the protections afforded by the discovery rule. An action for the wrongful desth of a person
accrues on the date of the person’s death®, and the plaintiffs action filed against UMMC defendants after the
expiration of the MTCA datute of limitations was time barred.

%Cf. Sarrisv. Smith, 782 So. 2d 721, 723 (Miss. 2001).

%1Garris, supra n. 65, at 725, quoted in Moore ex rel. Moore v. Singing River Hospital of
Gulfport, 825 So. 2d 658, 667 (Miss. 2002). .

%2Chamberlin v. City of Hernando, 716 So. 2d 596, 606 (Miss. 1998).

%Sweeney v. Preston, 642 So. 2d 332 (Miss. 1994).
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In Punzo v. Jackson County, No. 2002-CA-01196-SCT (Miss. Dec. 4, 2003), the Court held that
aproperty owner’s clam for money damages was improperly dismissed because “the discovery of alatent
injury rule gpplied to toll the statute of limitations.” Aaintiff’shomewas located downstream from a county-
maintained bridge on which the county had made dternations and south of the Site where the county had raised
the road on the north side of the bridge. Plaintiff’s home flooded in 1995, three timesin 1998, and againin
2001. Paintiff gave notice of his claim to the county on September 9, 1999, and filed suit on December 8,
1999. Thetrid court held that the one-year statute of limitations under the MTCA began to run at the time of
the alleged wrongful conduct conssting of the raising of the road, and found as afact in granting summary
judgment dismissing the claim that the injury to the plaintiff was “immediate rather than latent,” despite plaintiff’'s
clam that he did not discover the dterations to the bridge until 1998, and that the cause of floodwaters getting
into his house was not readily gpparent or obvious. Reversing, the Missssppi Supreme Court held that the
latent injury rule gpplied, and that the trid court erred in not holding a hearing before making the finding of fact
that the injury was “immediate rather than latent.” The Court reasoned:

[SJome instances of discovery require knowledge beyond that of alayman. Water flow and
flood currents are subjects requiring expert knowledge to fully comprehend....

[G]enuine disputes as to the ability to discover alatent injury are questions of fact to be decided
by the fact finder, not on summary judgment.

The Court in Punzo aso addressed the county’ s contention that if the injury was latent, then the plaintiff
did not use the requisite reasonable diligence to determine the cause of the flooding, especidly in light of the fact
that three years had passed between the first flood and the time the plaintiff claimed he learned about the
bridge s dterations by the county from a neighbor:

This Court maintains that one flood does not create enough notice of an actionable clam’s existence or
of someone s fault. The second flood was just Sx months before Punzo’ s third flood and his learning of
the bridge dterations. The record indicates that Punzo had completed the cleanup and repair of his
house from the damage of the second flood in March of 1998 just amonth or so prior to the third flood
in September of 1998. Within sx months of that flood he learned of the dleged cause. We find that six
months is a reasonable time period to discover the dleged cause of the harm.

Issues regarding a governmentd entity’ s or government officid’ stimely notice of daim to aliability
insurer have been consdered by the courtsin anumber of cases. In Bolivar County v. Forum Ins. Co., 779
F.2d 1081 (5" Cir. 1986), the County ultimately prevailed as successful defendant in voting rights litigation, but
itsdday in notifying itsinsurer of the suit until five months after filing was not excusable under apolicy requiring
notice “as soon as practicable.” The insurer was not required to prove that it suffered actud prejudice from the
delayed notice of the clam. The County Administrator had contacted and received the opinion of the County’s
insurance agent of record that coverage was not provided under the palicy, but the Court held that the
insurance agent had no authority to bind the insurer.

In State of Mississippi v. Richardson, 817 F.2d 1203 (5™ Cir. 1987), coverage was denied where
neither the Tax Collector nor the County gave timely notice to the insurer of the Tax Collector’ sloss, with
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respect to which a Consent Judgment had been entered. The Court noted that had the insurer known about the
suit againgt the Tax Collector before October 18, 1982, it might have intervened or urged the Tax Collector as
part of his policy obligations not to sgn a Consent Judgment.

In Reliance I nsurance Co. v. County Lind Place, Inc., 692 F, Supp. 694 (S.D. Miss. 1988), aten
month delay in giving notice of the indtitution of suit could by no stretch of the imagination be considered in
compliance with the policy requirement of notice “as soon as practicable” Under the terms of the palicy,
prompt notice was made a condition precedent to the insurer’ s liability, and under applicable state law, the
company was relieved of any policy obligations regardless of the presence or absence of demonstrable
prejudice.

Exemptions from Liahility under MTCA

The Missssppi Supreme Court has systematically addressed most, but not dl, of the statutory
exemptions from liability under the MTCA. For a comprehensve discusson of the exemptions and an
exhaustive summary of exemption cases from other jurisdictions, see J. Fraiser, A Review of the Substantive
Provisions of the Mississippi Governmental |mmunity Act: Employees Individual Liability,
Exemptionsto Waiver of Immunity, Non-Jury Trial and Limitation of Liability, 68 Miss. L. J. 703
(Spring 1999).

The Inmate Exemption

Miss. Code Ann. 811-46-9(1)(m) (Supp. 1999) provides in part that a governmentd entity and its
employees acting within the course and scope of their employment or duties shal not be liable for any claim “of
any clamant who a the time the clam arisesis an inmate of any detention center, jall, workhouse, pend farm,
penitentiary or other such ingditution, regardless of whether such claimant isor is not an inmate of any detention
center, jail, workhouse, pend farm, penitentiary or other such ingditution when the cdam isfiled.”

The inmate exemption appliesto al inmates, regardiess of classification as*“convicted” or “non-
convicted.” Liggansv. Coahoma County Sheriff’s Dept., 2002 Miss. LEXIS 248, *6 (Miss. 2002)(pre-
tria detainee arrested for disturbing the peace and public intoxication).

The exemption gppliesto dl clams under state law, including wrongful death claims asserted by
wrongful deeth beneficiaries who stand in the position of their decedent inmate, Carter v. Mississippi
Department of Corrections, No. 2002-CA-01726-SCT (Miss. 2003), and isnot limited to conditions of
corfinement. Jones v. City of Jackson, 203 F.3d 875, 880 (5™ Cir. 2000)(pre-trial detainee sued county for
illegal detention, but his claims were barred by §11-46-9(1)(m)).

The exemption covers wrongful deeth clams. Phillips v. Monroe County, 143 F. Supp.2d 663, 669
(N.D. Miss. 2001)(wrongful death claim on behdf of county inmate who died during cancer treetment at UMC
barred by 8§11-46-9(1)(m)).

The exemption gpplies to an inmate injured while working in awork release program, Wallace v.
Town of Raleigh, 815 So. 2d 1203, 1207-08 (Miss. 2003), as well asto an inmate of a county detention
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center. Webb v. DeSoto County, 843 So. 2d 682 (Miss. 2003).

The exemption applies to a person who, a the time of ajail incident, was waiting for his mother to bring
the bond money to the jail so that he could be released. Love v. Sunflower County Sheriff’s Department,
No. 2002-CA-01724-SCT (Miss. 2003)(“ The cold hard facts are that until the money was paid and dl
paperwork complete, Love s rease was not “imminent.” At the time of the incident in question, Love was an
inmate in the Sunflower County Jail and thus the Sunflower County defendants are exempt from ligbility under
Miss. Code Ann. §11-46-9(1)(m).”)

Respondeat Superior and State Law Claims

While 81983 liability may not be imposed on the basis of respondeat superior, vicarious ligbility may
arise with regard to tort clams arising under satelaw. In Barrett v. Miller, 599 So. 2d 559 (Miss. 1992),
Paintiffs sued the Lauderdae County Sheriff and Deputies dleging that the Deputies acting under the Sheriff's
authorization had illegaly searched their home, violated the rights under the Fourth and Fourteenth Amendments
of the United States Condtitution, and performed the search in an unreasonable manner which damaged their
home. Thetrid court granted Defendants Motion to Dismiss and Motion for Summary Judgment, applying
§1983 principles to determine whether the Plaintiffs claim of excessive force was actionable. On apped, the
Missssppi Supreme Court held that the trid judge erred by characterizing this as a 1983 action, reasoning that
the Plaintiffs had filed an excessve force action seeking a state remedy provided within the ambit of traditiona
tort law, that they did not alege a congtitutiond violation of their civil rights and did not seek aremedy under
federd or gate conditutiona law.

Impact of 819-25-19

Turning to the applicability of the doctrine of respondeat superior and vicarious ligbility as applied to
the Sheriff, the Court noted in Barrett that the basis of the action againgt the Sheriff was that the deputies were
his agents and servants and acting in the scope of their authority and in furtherance of the business of the Sheriff
and that "any liability he may have would have to come vicarioudy or through respondeat superior.” The
Court noted that under Miss. Code Ann. 819-25-19 (Supp. 1991), the Sheriff may be held liable for damages
and shdl be liable for the acts of his deputies, but "it goes without saying that the Sheriff can be held ligble only
if the deputies have done something wrong." The Court then held that the deputies were not clothed in qudified
immunity, and the action they took was not discretionary but ministeria and immunity did not extend to them.
The deputiesin this case were not exercising discretionary authority in searching the plaintiffs home, but were
acting under a search warrant which gave them the authority to search and set out the parametersin which the
search should be carried out. The Court noted in this regard:

Both federa and state law protect individuas from unreasonable searches. In carrying out the search
warrant, the deputies were performing aministerid function. The discretionary function, determining the
probable cause for the issuance of the warrant, had aready occurred. The execution of the search
warrant was aministeria act and required no discretionary decison-making, aside from the place in the
house to search, on the part of the deputies executing the warrant. As the execution of the search
warrant was aministerid act, the deputies who executed it are not shielded from liability by qualified
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immunity.

Qudified Immunity

As to the deputies who obtained the search warrant, the Court in Barrett held that the action of these
deputies was discretionary and not ministeria and that as a matter of law these deputies had qudified immunity
and summary judgment and dismissal were properly entered in favor of them. Asto the deputies executing the
search warrant, the Court held these deputies were not immune from suit under quaified or good faith immunity
because they were engaged in aminigterid function, and that these deputies were obligated to search the house
in amanner to locate the items indicated in the warrant. Since it did not appear beyond any reasonable doubt
that the plaintiffs could prove no set of facts upon which they would be entitled to rdief, the Court concluded
that summary judgment and dismissa was improper as to those deputies.

Liability Under §19-25-19

Findly, the Court in Barrett concluded that summary judgment and dismissal as to the Sheriff was
improper, rejecting the Sheriff's contention that he was cloaked in immunity and was not involved in the search
of the plaintiffs home.

Notwithgtanding, Sheriff Miller is made lidble for the actions of his deputies through Miss. Code Ann.
§19-25-19, which provides vicarious and respondeat superior liadility to a sheriff for the actions of his
deputies. Sheriff Miller has no liahility for his own actions, but would be ligble for the actions of his
deputies if the deputies themsdaves are found to be ligble.

Seegenerdly Boston v. Hartford Accident and | ndemnity Company, 822 So. 2d 239 (Miss.
2002), a case involving the death of amentally ill detainee in the county jal while she was incarcerated pending
involuntary commitment proceedings. The court held that three jailers statutory duties under 88 41-21-67 and
41-21-69 to schedule amedica and psychiatric examination with 24 hours of the decedent’ s detainment was a
mandatory directive and aminigteria function, which would disguaify them from the protection of qudified
immunity.

In Mississippi Department of Transportation v. Cargile, 847 So. 2d 258 (Miss. 2003), MDOT
was hdd negligent in falure to warn of a dangerous road condition that led to hydroplaning when the plantiff’s
truck ran through alarge pool of water which had collected on the road and hydroplaned, |eft the road and
crashed, and it was not entitled to immunity from tort ligbility arisng from injuries sustained by adriver ina
single-vehicle accident on awet road. The Court noted that the basis for immunity given to government officias
isthe inherent need to promote efficient and timely decison making without fear of liability, but in this case the
governmenta entity had prior notice of smilar accidents and injuries at or near the same place, not too remote
in time from the particular occurrence. The Court concluded that MDOT’ s duty to regularly inspect and
maintain the highway was discretionary, rather than ministerid, but its duty under 811-46-9 required it to
exercise aminimum standard of ordinary care to maintain the statutory shield, and its duty to warn of dangerous
conditionsif given natice, either actuad or congructive, of a dangerous condition, became one of ordinary care
in warning and/or providing rdlief from the dangerous condition to those who use the roads. Itsrationale
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emphasized the role of the finder of fact with repect to the factua issue of the government actor’ s use of
ordinary care:

Miss. Code Ann. 811-46-9 requires the actor to exercise a minimum standard of ordinary careto
maintain the satutory shield. Asin Jones, MDOT has a duty to warn of dangerous conditionsif given
notice, either actual or congtructive, of a dangerous condition. ... MDOT’ s duty becomes one of
ordinary care in warning and/or providing reief from the dangerous condition to those who use the
roads. ... [[Jmmunity for discretionary acts is granted only when ordinary careisused, ... A government
actor'suse of ordinary careis aquestion for the finder of fact.

Affirming, the Court held that the trid judge was thus the proper person to decide whether MDOT
used ordinary care, and he held MDOT to be partidly responsible and apportioned 50% fault to MDOT.

Loss of Qudified Immunity

In Mohundro v. Alcorn County, 675 So. 2d 848 (Miss. 1996), Plaintiff broke his neck and was
rendered a quadriplegic as aresult of driving his truck into awashout in the middle of a County road. One
month before the accident, the County Supervisor for the digtrict in which that road was |located had replaced
an exigting bridge on the road with a culvert, but the day before the accident the entire roadbed surrounding the
culvert had washed out, leaving an open pit or hole about 16 to 20 feet by 24 to 30 feet and 6 to 8 feet deep.
The County Supervisor observed the washout and ingtructed a County employee to put "Road Closed” sgns
200 to 300 feet to the north and south of the washout, but the signs were not lighted nor were there any
barricades erected. When the Plaintiff approached from the south and drove into the pit during a heavy rain, he
thought the pit was only standing water, and claimed that he saw no warning signs. When the County
Supervisor discovered the Plaintiff, he observed that the sgn in the southbound lane had either been blown over
or knocked over. The members of the County Board of Supervisors were sued in their individua capacity and
inther officid capacities as the Board of Supervisors of Alcorn County. The Plaintiffs asserted thet the
Supervisorsin ther individua capacities were not entitled to quaified immunity. On apped from thetria court's
sugtaining of the County Supervisors Motion for Summary Judgment predicated on qudified immunity, the
Missssppi Supreme Court held that while Alcorn County and its Board of Supervisors had sovereign
immunity, and while the County Supervisors were cloaked with qudified immunity, there was nonethdess a
genuine issue of materid fact as to whether the County Supervisor who had ingtructed a County employee to
put the "Road Closed" signs north and south of the washout had exceeded his authority or was so grossy
negligent that his action could be described as condructively intentiond, and if so, he had no immunity. In
reaching this result, the Mississippi Supreme Court reasoned that under prior precedent, Supervisors have been
found immune from liability for injuries that result from negligent maintenance of public roads. See Coplin v.
Francis, 631 So. 2d 752, 753 (Miss. 1994) and Webb v. County of Lincoln, 536 So. 2d 1356, 1358-60
(Miss. 1988).

MUTCD and Proof of the Standard of Care

The Manual on Traffic Control Devices, known asthe MUTCD, describes the application of control
devices such aswarning and caution 9gns, and ahost of other devices for marking or desgnating hazardous
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road conditions, maintaining adequate warning Sgns, and in other ways establishing minimum standards of
safety, “but shal not be the legd requirement for the ingtalation.” Manual on Traffic Control Devices
81A.09 (Millennium Ed. with Revison No. 1 changes Dec. 28, 2001). Moreover, the Manud expresdy states
that the “decison to use a particular device a a particular location should be made on the basis of either an
engineering study or the application of engineering judgment.” 1d. Asthe Mississppi Supreme Court recently
emphasized, “the manua should not be considered a substitute for engineering judgment.”®*

Inaseries of rulings that incorporated the Manua on Uniform Traffic Control Devices (MUTCD) and
an ordinary care standard into the legd analysis of aloca government body’ s duties and corresponding liability
under the Missssippi Tort Claims Act, the Court has dramaticaly shifted the momentum in the development of
the law of sovereign immunity asit reates to road maintenance and warnings. In the first of these rulings, Jones
v. Panola County, 725 So. 2d 774 (Miss. 1998), the Court was confronted with a plaintiff who drove past
“road closed” sgns and other warnings that a bridge was out, and as he rounded a curve on the previoudy
county-maintained but temporarily closed gravel road, his vehicle struck alarge grave pile that was used asa
barricade and to keep vehicles from running off an out-of-service bridge. The Court considered the relaionship
between the Manua on Uniform Traffic Control Devices (MUTCD) and the standard of care imposed on a
county in carrying out its duty to warn and to determine the need for traffic control devices and to post warning
sgns conforming to state law, and held that the MUTCD was nonconclusive proof of the standard of care. In
reaching this conclusion, the Court held that “the rdevant MUTCD provisons may properly be consdered by a
jury as evidence of negligence, dbeit not as conclusive evidence thereof.” 1d. at 778. The Court also stressed
that a verdict favoring the plaintiff based solely on the MUTCD guideines would be improper. 1d. at 778-79.

InJonesv. Mississippi Department of Transportation, 744 So. 2d 256 (Miss. 1999), Tunica
County reopened aroad but did not place a stop sign where the road intersected with another road to form a
“T” intersection. Although the Court recognized that Mississppi had not formally adopted a manual, the
MUTCD was the manud to be used in conformity with the statutes. The Court held in that case that both
counties and the Department of Transportation have a duty to warn motorists of a known dangerous condition
and that the MUTCD applied to County and state maintenance of public roads, in one case arurd gravel road
on which a bridge had been closed and in the other an intersection of a secondary County road with a Sate
highway under congruction.

In Leflore County v. Givens, 754 So. 2d 1223 (Miss. 2000), the Court superimposed upon the
discretionary acts exemption of the MTCA aduty of ordinary care, holding that a County could be liable for
negligence by not exercisng ordinary care to adequately warn of adangerous curvein a public road.

The Court retrenched somewhat in Donaldson v. Covington County, 846 So. 2d 219 (Miss.
22003), when it “decling[d] to extend the holding in Jones v. Panola County or to more strictly enforce the
provisons of the MUTCD,” reasoning that it was not compelled to expand its prior holdingsin that case or in
Jonesv. MDOT:

To rule as Donadson urges would substitute the MUTCD for engineering judgment. This Court
declinesto hold that the MUTCD is[the] only factor in determining whether the county exercised

% Donaldson v. Covington County, 846 So. 2d 219 (Miss. 22003).
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ordinary care.

Beyond traffic safety and standards for warning Sgns in connection with road maintenance and
construction, our courts have begun to look to other safety standards and even federd regulations as
admissible evidence and “ameasure to show reasonable care congstent with industry standards.” In Wilkins v.
Bloodsaw, 850 So. 2d 185 (Miss. App. 2003), a premises liability case, no handicap access was provide for
the Pizza Hut steps down which the disabled adult son of Evelyn Wilkins fell. Plaintiff’s expert provided
admissible testimony, based in part on safety standards and federa regulations that provided a measure to show
reasonable care congstent with industry standards, and provided the trid court with evidence sufficient to
withstand summary judgment. He aso provided the court with a sufficient basis for establishing such crucia
facts asthe lack of available handicap accessbility on the premises and such crucid expert testimony that “but
for the absence of aramp this accident would not have happened....” Id. at *6.

Minigerid vs. Discretionary Duties

The Court noted in Mohundro that this quaified immunity only afforded protection againg suits that
arise out of the performance of discretionary duties and that under its earlier decison in Grantham v.
Mississippi Department of Corrections, 522 So. 2d 219, 225 (Miss. 1988), a Supervisor or other public
officid

has no immunity to acivil action for damagesif his breach of alegd duty causesinjury and (1) that duty
isminigerid in nature, or (2) that duty involves the use of discretion and the governmenta actor grestly
or substantidly exceeds his authority and in the course thereof causes harm or (3) the governmenta
actor commits an intentiond tort.

Discretionary Public Duty

Asnoted in Maness v. Gant and Alcorn County, 786 So. 2d. 401, 405 (Miss. 2001), a duty owed
to the generd public issmply not actionable by a private individud. Absent aspecid relationship created by
dtatute, our case law has declined to impose a broad duty upon individuasto control the actions of others
acting in adiscretionary cgpacity. Warren v. Glascoe, 2003 Miss. at Lexis 68 (February 11, 2003). In
Connell v. State of Mississippi, 841 So. 2d 1127, 1136 (Miss. 2003), the Mississippi Supreme Court
recently considered the issue of aleged liability againg the State Parole Board for the crimind actions of a
parolee from another state who had been accepted for supervision by the State of Mississippi at thetime he
committed aviolent rape, sating:

It isanavefiction to say parole officers have control over feonswho are freeon parole. A person who

does not have the ability to control another’s conduct should not have liability imposed upon him or her

for the tortuous act of that other person.

Definition of "Minigerid"

Citing Coplin, supra at 754, Poyner v. Gilmore, 171 Miss. 859, 865, 158 So. 922, 923 (1935), and
T.M. v. Noblitt, 650 So. 2d 1340, 1342 (Miss. 1995), the Court explained that a duty is ministeria in nature
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when

the duty is one which has been positively imposed by law and its performance required a atime and in
amanner or upon conditions which are specificaly designated, the duty to perform under the conditions
specified not being dependent upon the officer's judgment or discretion.

Statutory Minimum Standards

Missssippi statutes specified the minimum requirements of the congtruction of culverts, "leaving no

room for discretion in meeting the minimum standards set out there” Sip Op. a 11. Asto minimum standards,
the Court stated in Mohundro:

There is no evidence that these standards were not met;...there was no breach of aministerid duty [by]
the Board asawhole,...or any ... individua Supervisors.

Grossy Nedgligent and Constructively Intentional Conduct

In concluding, however, that there was a genuine issue of materid fact as to whether the individua

Supervisor, Dixon, had exceeded his authority in this case or was o grosdy negligent that his action could be
described as condructively intentiond, thereby removing his quaified immunity, the Court Sated:

The decison to replace the exigting bridge on Mathis Road with a culvert was a discretionary function,
but there may be a genuine issue of fact regarding whether Dixon substantialy exceeded his authority in
meaking that decison. He made the decision on his own without consulting the rest of the Board or a
professond engineer to seeif aculvert would be sufficient. See Coplin, 631 So. 2d at 755. Miss.
Code Ann. 819-3-41 (1972) vests the Board of Supervisors of a County with full jurisdiction of roads,
bridges and ferries. Dixon knew of the washout in Mathis Road on Sunday morning and was
admittedly worried that Someone might drive into it. Even though he was cognizant of the dangerous
condition, by the time Mohundro drove off into the pit Monday morning, Dixon still had made no effort
to warn the public other than to post unilluminated signs. Although whether to erect a barricade or
some other type of warning device is dependent upon the public officid's judgment and discretion, if it
may be shown that Dixon acted with such gross neglect or calous indifference to the safety of
Mohundro and the public as awhole such that his conduct may be fairly described as congtructively
intentiond, heis not entitled to immunity. See McFadden v. State, 542 So. 2d 871, 881 (Miss.
1989).

Police Protection Exemption

The MTCA provides the exclusive civil remedy for any tort actions brought against a Missssppi

governmental entity or its employees. Miss. Code Ann. § 11-46-7(1) (1993). Although the MTCA waives
sovereign immunity for certain tort actions, it also prescribes certain exemptions from this satutory waiver under
which the governmentd entity retains its sovereign immunity.

The Police Protection exemption provided under the Missssippi Torts Clam Act (MTCA) is sst forth in Miss.

299



Code Ann. 811-46-9(1)(c) (1997):

A governmenta entity and its employees acting within the course and scope of their employment or
duties shal not
be lidble for
any dam:

Arising out of any act or omisson or an employee of agovernmenta entity engaged in the performance
or execution of duties or activities relating to police or fire protection unless the employee acted in
reckless disregard of the safety and well-being of any person not engaged in crimind activity a thetime
of theinjury . ..

When the immunity afforded by this exemption isinvoked, the plaintiff must prove by a preponderance
of the evidence that the defendant officer acted in reckless disregard for the safety of the plaintiff at atime
when he was not engaged in crimind activity. Simpson v. City of Pickens, 761 So.2d 855, 859 (Miss.
2000).

High-Speed Pursuit

To determine whether an officer, while pursing afleeing suspect, acts with reckless disregard for the
safety of others, the Mississppi Supreme Court recently considered six factors:

(1) length of chase,.

(2) type of neighborhood;

(3) characterigtics of the streets,

(4) the presence of vehicular or pedestrian traffic;

(5) weather conditions and vighility; and

(6) the seriousness of the offense for which the police are pursuing the vehicle.

City of Jackson v. Brister, 838 So0.2d 274, 2003 Miss. LEXIS 79, *15 (Miss. 2003)(quoting
District of Columbia v. Hawkins, 782 A.2d 293 (D.C.Ct.App. 2001)).

The following cases illustrate how these factors influence a determination of “reckless disregard.”

In Brister, officers responded to a bank teller’ s report hat someone had attempted to pass aforged
check. The Missssppi Supreme Court determined that officers easily could have but did not block the
suspect’ s vehicle in the parking lot, copy its tag number asit sped away, or follow departmenta proceduresin
initiating pursuit. Brister, 838 So.2d at *13-14. Further, the officers pursued the suspect through a heavily
populated resdentid areaat 11 am., spurring the suspect to exceed 70 to 80 miles per hour in a 35 miles per
hour zone and chasing her over ahill into a vison-obscured intersection where she collided with another
vehicle. In determining from these factors that the officers had acted with reckless disregard, the Mississippi
Supreme Court emphasized that the pursuit itsdlf had violated protocol and had continued even into a blind
intersection. Id. at *17.
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In Hawkins, like Brister, lack of vishility contributed prominently to afinding of recklessness. There
officers pursued a hit-and-run suspect through aresdentiad neighborhood at rush hour, spurring the suspect to
speed 90 miles per hour through a 25 miles per hour zone and chasing him into a blind intersection, which the
officers knew was heavy with vehicle and pedestrian traffic, where he collided with another vehicle. Hawkins,
782 A.2d a 301. During the pursuit, the officers themsaves exceeded the speed limit through this * heavily
trafficked ared’ by 65 miles per hour. 1d. a 302, n.5. In affirming that the officers had acted with reckless
disregard to the safety of others, the D.C. Court of Appeds explained:

Most importantly, as the police knew, the roadway (Ely Place) had a crest which obstructed
the view of what was on the other Sde of the hill. Thusasthetrid court pointed out, the
evidence showed that “these officers were driving at an excessvely high rate of speed without
knowing what faced them, or the Nissan Pethfinder they were pursuing, over the crest of the
hill.”

Id. at 302. The Court distinguished these facts from those of an earlier case, District of Columbia v.
Walker, 689 A.2d 40 (D.C. 1991)(finding no reckless disregard), where officers had engaged in a highspeed
pursuit down atwo lane road with light traffic and no pedestrians. Id. at 301.

In Peak v. Ratliff, 408 S.E.2d 300 (W.Va. 1991), the case from which Hawkins adopts its Six
factors, good vishility on the roadway and at the accident Ste supported a determination that the officers high
speed pursuit did not recklesdy disregard the safety of others, even though it occurred on a two lane road that
passed residential areas, Sde treets, busnesses, a golf course, and school. Further, the road was hilly and
twisty, had a 35 to 45 mile per hour speed limit, and was traveled a the time by many motorists heading home
from work. The officers witnessed the suspect exceed 60 to 100 miles per hour, pass traffic in blind curves,
and force on-coming vehicles off the road, before findly hitting acar head-on. 1d. at 309. Despite these
conditions the Supreme Court of Appedls of West Virginiafound that, consdering al factors, the officers did
not act with reckless disregard since they chased a serious law violator, knew the road, had good visibility and
weather, dowed their speed (which was between 60 and 100 miles per hour) when they passed cars, faced
only moderate traffic, saw no pedestrians, and pursued for only a short period of time before the chase ended.
Id. at 310.

In City of Jackson v. Lipsey, 834 So.2d 687 (Miss. 2003), an officer’ sfalure to activate his lights
and dren, combined with his sudden, high-speed cut in front of on-coming traffic, factored prominently in a
finding of recklessness. There the officer decided to respond to aburglary in progress, even though he was not
dispatched to it. Although it was late at night, he proceeded without headlights, blue lights, or siren. He
suddenly cut aleft-hand turn in front of an gpproaching vehicle, causng acollison. The accident report faulted
the officer for the collison, finding that he had failed to yield the right-of-way. Thetrid court adopted the
finding and aso concluded that, in an effort to surprise the burglary suspects, the officer had made the
deliberate and intentiona decision not to activate his headlights, blue lights, or Sren. 1d. a 690. The
Missssppi Supreme Court affirmed that these conditions could indicate the officer acted with reckless
disregard for the safety of others. 1d. at 693.
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In City of Jackson v. Perry, 764 So.2d 373 (Miss. 2000), an officer’ s speeding without lights or
sren, combined with his not being engaged in acrimind pursuit or emergency response, factored prominently in
afinding of recklessness. There the officer drove at or above 57 miles per hour in a 35 miles per hour zone, at
night on acity street, while on hisway to dinner. Asin Brister and Hawkins, the officer blindly crested a hill
a high speed, and this prevented him from avoiding collison once the plaintiff’ s vehicle, which was turning onto
the street from an apartment complex, cameinto view.*® |d. a 379. After investigating the accident, the
officer’ s own police department found him at fault and reprimanded him for hisdriving. Id. a 378. At trid, the
officer admitted that he routinely disregarded his speed while driving and acknowledged that speeding
purposelesdy violated police protocol and/or thelaw.® Id. a 377. On review, the Mississippi Supreme Court
held that, under these conditions, the officer’ s actions showed a reckless disregard for the safety of others. 1d.
at 378.

In Perkinsv. City of Forest, C.A. No. 3:99c¢4834BN (S.D. Miss. Nov. 27, 2000)(Barbour,
J)(unpublished op.), the Didtrict Court found that, under the conditions presented, an officer’s high-speed
response did not congtitute an act of reckless disregard for public safety. After hearing a dispatcher report a hit
and run disturbance, the officer engaged his blue lights, wigwags, and siren and responded by driving 50 miles
per hour through a 35 miles per hour zone on a business didrict highway, amid heavy rush hour traffic, past
numerous private driveways. He collided with a car exiting aparking lot, leaving skid marks of 122, 115, and
4 feet and killing the driver. Signs and vegetation dong the highway may have limited the officer’ s aility to
see cars entering the highway, for he admitted not seeing the car until it was directly in front of him. 1d. at 2-3.
Using the stlandard announced in Madonado that “wantonnessis afalure or refusd to exercise any care, while
negligence is afalureto exercise due care” Id. at 8, the district court held that the officer’ s act of speeding
could not by itself congtitute reckless disregard and found that the officer could not be faulted for anything other
than his speed: he was responding to crimind activity; he used due care by activating his lights and sren; and he
braked to avoid the collison. 1d. at 12.

Acting with Reckless Digregard for Plaintiff’s Safety

An officer actswith “reckless disregard” when he failsto exercise any care. This means that he (a)
appreciates arisk and (b) ddiberatdy disregardsiit, even though (c) the risk involves a high probability of harm.
Maldonado v. Kelly, 768 So.2d 906, 910-11 (Miss. 2000). The Mississippi Supreme Court has affirmed
“reckless disregard for the safety of others’ where an officer backed up an incline entrance to a parking lot
knowing he could not be sure the area was clear,”” where an officer alowed avisibly intoxicated driver to

% Attrid, aneye-witness estimated that after cresting the hill, the officer’s cruiser skidded on its brakes
about 300 feet.

% Regarding which the decision is somewhat unclear, merely saying: “Edwards further admits that police
officers, unless they are on an emergency call, must abide by the speed limit.”

%7 Maye v. Pear| River County, 758 So.2d 391, 395 (Miss. 1999).
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continue driving,® and where an officer sped without reason, without lights or sirens® In contrast, the Court
has held that an officer did not act with “reckless disregard” where he was aware of adanger—ablind
intersection-but “took specific sepsto avoid the collison” by stopping and looking both ways just as* any
ordinary person would have done.” 1d. at 911.

An officer acts with “reckless disregard” when hefalsto exercise any care. Thismeansthat he

(a) appreciatesarisk and
(b) ddliberately disregardsiit, even though
(c) therisk involves a high probability of harm.

Maldonado v. Kelly, 768 So.2d 906, 910-11 (Miss. 2000).

The Mississippi Supreme Court has affirmed “ reckless disregard for the safety of others” where an
officer backed up an incline entrance to a parking lot knowing he could not be sure the area was clear,'® where
an officer dlowed avisbly intoxicated driver to continue driving,'° and where an officer sped without reason,
without lights or Sirens®? In contrast, the Court has held that an officer did not act with “reckless disregard”
where he was aware of a danger—a blind intersection—but “took specific stepsto avoid the collison” by
stopping and looking both ways just as* any ordinary person would have done” 1d. at 911.

Pdliticad Subdivisgons other than the State

Miss. Code Ann. 811-46-1 (i) (2003) defines apolitical subdivision as:

“Any body palitic or body corporate other than the state responsible for governmentd activities
only in geographic areas smdler than that of the date, including but not limited to any county,
municipdity, school digtrict, community hospital as defined in Section 41, 13-10, Missssippi
Code of 1972, airport authority or other instrumentality thereof, whether or not such body or
ingrumentaity thereof has the authority to levy taxes or to sue or be sued in its own name.”

In the case of Spencer v. Greenwood-L eflore Airport Authority, 834 So.2d 707 (2003), an airport
creeted by action of the City of Greenwood and L eflore County, Mississippi, aleged that it was not a
governmentd entity subject to suit because joint airport boards are not specificdly listed in the definition of
politica subdivisons found in Miss. Code Ann. 811-46-1(i). Although not specifically listed in the Satute, the
very fact of specific legidation which authorized the cregtion of joint airport boards to perform certain public

% Turner v. City of Ruleville, 735 So.2d 226, 227 (Miss. 1999).

% City of Jackson v. Perry, 764 So.2d 373, 377 (Miss. 2000).
190 Maye v. Pear| River County, 758 So.2d 391, 395 (Miss. 1999).

191 Turner v. City of Ruleville, 735 So.2d 226, 227 (Miss. 1999).

102 Gity of Jackson v. Perry, 764 So.2d 373, 377 (Miss. 2000).
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functions made such a board subject to the expansve definition of politica subdivisons under the act. 1d. at
711. Incontragt, thereis no Smilar legidative expression creating separate sheriff’ s departments.  In the case
of Conrad v. Holder, 825 So0.2d 16 (Miss. 2002), Sunflower County Sheriff Ned Holder and Deputy Sheriff
Stevie Little were sued under the provisons of the Missssppi Tort Clams Act. Dismissal for the Defendant
Sheriff was proper because the Plaintiffs failled to meet the requirement of naming a governmenta entity asa
defendant. There, the Court specifically stated “ The Plaintiffs did not name Sunflower County as a defendant.”
Id. at page 19.

Lack of Jurisdiction of State Highway System (no legal duty)

Claims are often asserted under the Mississppi Tort Clams Act against county governments for road
mai ntenance-rel ated accidents and conditions which occur on roads outside their jurisdiction. Under Miss.
Code Ann. 865-3-3 (1972), as amended, and 8170 of the Mississippi Condtitution the State of Mississippi and
Missssppi Department of Trangportation have exclusive jurisdiction of the gate highway system.

Section 170, Mississppi Condtitution of 1890, provides as follows.

Each county shdl be divided into five didricts, a resdent freeholder of each digtrict shdl be
selected, in the manner prescribed by law, and the five so chosen shdl condtitute the board of
supervisors of the county, amgority of whom may transact business. The board of supervisors
shall have full jurisdiction over roads, ferries, and bridges, to be exercised in accordance with
such regulations as the legidature may prescribe, and perform such other duties as may be
required by law; provided, however, that the legidature may have the power to designate
certain highways as sate highways, and place such highways under the control and supervisors
of the state highway commission, for congtruction and maintenance.

Hence, it iswithin the power of the Missssppi Legidature to designate a Sate highway system under
the exclusive jurisdiction of the State of Missssppi and not subject to any duty of maintenance or control by a
county. Thisisexactly what isfound in Miss. Code Ann. 865-3-3 (1972), asamended. Even wherethe
legidature has authorized municipalities under Miss. Code Ann. 865-1-75 (1972) to exercise joint maintenance
of state highways within their corporate limits, this can only be done with the prior gpprova of the director of
the Mississppi Department of Transportation spread upon its official minutes. MS AG OP, Hon. Mark C.
Baker, Issued 11/03/2000.

Scope of Employment

Under Miss. Code Ann. 811-46-7(2) (1993) an employee of agovernmenta entity has immunity under
date law from persond liability unless the employeeis acting outsde of the scope of his or her employment.
Stewart v. City of Jackson, 804 So. 2d 1041 (Miss. 2002).

Miss. Code Ann. 811-46-5(2) (1993), defines the scope of employment as follows:
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For the purpose of this chapter an employee shall not be considered acting within the course
and scope of his employment and a governmentd entity shal not be ligble or be considered to
have waived immunity for any conduct of its employee if the employee’ s conduct congtituted
fraud, mdice, liable, dander, defamation or any crimind offense other than traffic violations.

Miss. Code Ann. §11-46-5 (2) (1993) (emphasis added)

An employee is acting outside the scope of his or her employment when the employee us sued for atort
which requires maice as anecessary eement. Bridges v. Pear| River Valley Water Supply Dist.,
793 So. 2d 584 (Miss. 2001). Inthe case of Lumberman’s Underwriting Alliance v. The City
of Rosedale, 727 S0.2nd 710(Miss. 1998), summary judgment was granted to the City of Rosedde
on aclaim brought by the fire insurance carrier for aloca grocery store that burned when its sorinkle
sysem faled. A moonlighting city employee who went onto private property to turn off alesking water
vave was held as a matter of law to have been outside the coarse and scope of his employment with
the City of Rosedde.

Obvious to One Exercisng Due Care

The Missssppi Supreme Court has recognized that a governmental entity is entitled to absolute
immunity in the event thet the provisons of Miss. Code Ann. 8§ 11-46-9 (1)(v)(1999), are satisfied.  This
datutory exemption provides that a governmentd entity shdl not be lidble for any clam:

Arising out of aninjury caused by a dangerous condition on property of the governmenta entity
that was not caused by the negligent or other wrongful conduct of an employee if the
governmenta entity did not have notice, either actud or congtructive, and adequate opportunity
to protect or warn againg; provided, however, that a governmenta entity shal not be liable for
the failure to warn of a dangerous condition which is obvious to one exercising due care.
(Emphasis added in origind).

City of Clinton v. Smith, 2003 Miss. Lexis 550 (October 23, 2003), involved adip and fal on the
wheelchair ramp outsde of amunicipa building owned by the City of Clinton, Missssppi. The plaintiff injured
himsdf when he dipped on snow and ice that had accumulated on the whedlchair ramp. The plaintiff had seen
snow and ice covering the ramp before he ventured onto it.  The Mississippi Supreme Court reversed and
rendered judgment for the City of Clinton, based on this exemption:

Smith by his own testimony, during his deposition and during cross-examination, admitted thet the ice
and snow on the ramp was obvious for anyone to see. Based on that admission, the facts present a
gtuation of an open and obvious condition which isrequired for immunity pursuant to 11-46-9(1)(v).

Excess Coverage

§ 11-46-17(4) authorizes any governmenta entity of the state to purchase excess ligbility insurance
coverage and to be sued in excess of the liability limits set forth in 811-46-15, those limits being $50,000.00 for
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causes of action arising between July 1, 1993, and July 1, 1997, $250,000.00 for causes of action arisng
between July 1, 1997, and Jduly 1, 2001, and $500,000.00 for causes of action arising on or after July 1, 2001.
See 811-46-15(1)(a-c). In purchasng such excess liability insurance coverage, agovernmental entity's
immunity from suit "shal be waived only to the extent of such excess liability insurance carried." § 11-46-
17(4). See Boston v. Hartford Accident and | ndemnity Company,822 So. 2d 239 (Miss. 2003)
(addressing insurance coverage pre-MTCA); Titan I ndemnity Company v. American Justice | nsurance
Reciprocal, 758 So. 2d 1037 (Miss. 2000) (doctrine of mutua repugnancy applicable where two different
insurance policies contained “ other insurance” clauses).

Sattlement of Smdl Clams

Up until October 1, 1993, Miss. Code Ann. 819-7-8 (1992) provided statutory authorization for a
Board of Supervisorsin certain instances to pay claims not exceeding One Thousand ($1,000.00) Dollars out
of the genera fund where the County had ligbility insurance coverage but a deductible in excess of the amount
of theclaim. Section 19-7-8 was repealed by Laws of 1992, Ch. 491, 811, effective October 1, 1993.
Similarly, a companion statute in the Missssippi Tort Claims Act, Miss. Code Ann. 811-46-16 (1992)
contained an automatic repealer of October 1, 1993, asto politica subdivisons. In AG Op. No. 91-0850 to
Y ounger, December 14, 1991, the Attorney Genera's office concluded that a County would not have authority
to require a Twenty-Five Thousand ($25,000.00) Dallar deductible for dl liability claims, including automobile-
related clams, whereby the Court would be liable for the first Twenty-Five Thousand ($25,000.00) Dallars of
any occurrence after which the balance of the clam would be paid up to Five Hundred Thousand
($500,000.00) Dollars by the insurance company. The opinion concluded that the contemplated proposa was
not authorized by law, gating:

While 811-46-16 dlows a County generdly to pay clams up to the amount of
the deductible on aliability insurance policy, there is specificaly exempted from
this authority (by way of the statutory cross-reference to 819-7-8) the power
to pay deductibles in any amount over One Thousand ($1,000.00) Dollars for
ligbility arigng out of the County's operation of amotor vehicle.

Clams Within Deductible

Now that both §19-7-8 and 811-46-16 have been repeded, it appears that counties may nonetheless
have legd authority to pay clams arising from wrongful or tortious acts or omissions on the part of the County
or its employees where those claims are within the amount of the deductible contained in the County's ligbility
insurance coverage, whether through an insurance policy or through a self-insurance reserve. Such authority
may be gleaned from severd sources:

1 Under 811-46-5(1), the immunity of political subdivisons from clams for money damages
arisng out of the torts of such governmentd entities and the torts of their employees while acting within the
course and scope of their employment has been waived from and after October 1, 1993, which waiver isto the
extent of the maximum amount of ligbility provided in 811-46-15. That maximum amount of ligbility is Fifty
Thousand ($50,000.00) Dallars for causes of action arising between July 1, 1993, and July 1, 1997.
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2. Even though County Home Rule, Miss. Code Ann. 819-3-40 (1990), does not authorize a
Board of Supervisorsto grant any donation unless authorized by some other statute, it is submitted that the
Missssppi Tort Clams Act now provides statutory authorization for such a payment of an uncovered damage
clam. Section 11-46-17(3) clearly contemplates that counties may obtain insurance policies or establish self-
insurance reserves with deductibles, which are clearly within the meaning of "any reasonable limitations or
exclusons not contrary to Missssppi state statutes or case law as are normaly included in commercid liability
insurance policies generdly avalable to political subdivisons.”

3. The smultaneous repedl of 811-46-16 and 819-7-8, coupled with statutory waiver of
sovereign immunity for politica subdivisions subject to specified limits of liability, is entirdly consstent with the
conclusion that a County would be authorized to pay legitimate damage clams up to the amount of the
deductible under its liability insurance policy, and such authorization would aso be consstent with County
Home Rule, insofar as payment of aclam within the statutory limits of liability and within the amount of the
deductible would be payment on a claim for which the County no longer has immunity under the sovereign
immunity doctrine.

4, All plans of insurance and/or reserves must be submitted for gpproval to the Mississppi Tort
Claims Board, Miss. Code Ann. 811-46-17(3) (Supp. 1995), and it would certainly appear that the Board's
goprova of a County's insurance policy containing a deductible would necessarily entail gpprova of the
deductible as an essentid provison of the policy.
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