M eetings and Minutes

Regular, Special and Recess M eetings of the Board

The statutory requirements for regular meetings in counties having one court didrict are set forth in
Miss. Code Ann. 819-3-11 (Supp. 1980), and for counties having two court districts, Miss. Code Ann. 819-
3-13(1972).

The statutory procedure for specia and adjourned mestingsis described in Miss. Code Ann. §19-3-19
(1972). At aregular meeting, the Board may adjourn to meet a any time it may determine upon by an Order
on its minutes, which should set forth the purpose or agenda for the adjourned or recessed meeting. For
gpecia mesetings, noticeis required to be given for at least five (5) days by advertisement posted at the
courthouse door or published in a newspaper of the county, which notice must be entered in full on the minutes
of the specid mesting.

InTally v. Board of Supervisors of Smith County, 323 So. 2d 547, 548 (Miss. 1975), the
Mississippi Supreme Court held that 819-3-11

furnishes congructive notice to the generd public asto al regular meetings of Boards of
Supervisors and no other noticeis required, except where specificaly required by statute or in
unusual circumstances, in order for the Boards to conduct their business.

The Missssppi Supreme Court recently emphasized in Burleson v. Hancock County, 2003
WL 22708159(Miss. App. Nov. 18, 2003) that it has required only a“substantia compliance,”and not a
nullification of the action taken that was dleged to violate the Open Mesting Act.

Tallywasfollowed in Coast Materials Co. v. Harrison County Development Comm’ n, 730 So.
2d 1128, 1134 (Miss. 1998), where the Court held that the due process clause was not violated by providing a
concrete manufacturer only ten daysin which to gpped a county board of supervisors decison to sl land in
anindugtrid digtrict to acompetitor. The Court found that since the board was a public body whose meetings
were open to the public, the challenger “was on constructive notice of public board meetings [and] the lower
court correctly found no due process violation semming from lack of notice”

In thisregard, it should be pointed out that a section of the Mississippi Open Mestings Law was
amended effective July 1, 1990, to provide the following requirements with reference to notice of recess,
adjourned or special meetings, that provison being Miss. Code Ann. §25-41-13(1) (Supp. 1990):

Any public body which holds its meetings at such times and places and by such procedures as
are specificaly prescribed by satute shal continue to and no additiona notice of such meetings
shdl be required except that a notice of the place, date, hour and subject matter of any recess
mesting, adjourned mesting, interim meeting or any caled specid meeting shdl be posted within
one hour after such meeting is cdled in aprominent place available to examinaion and
ingpection by the generd public in the building in which the public body normaly meets. A



copy of the notice shdl be made a part of the minutes or other permanent officia records of the
public body.

In Shipman v. North Panola Consolidated School District, 641 So. 2d 1106 (Miss. 1994), the
Mississppi Supreme Court held that a school board’ s failure to record any notice of a specia meeting, while a
violation of the Open Meeting Act, did not void the actions of the school board taken at that specia meeting.
The Court stated:

While non-compliance may subject a Board to an injunction or awrit of mandamus, nowhereis
it written that the lack of recorded notice of a specid meeting nullifies dl the actions taken.

Therationde for this holding was thet it would be overly harsh to dlow atechnicd shortcoming of the
Board minutesto invdidate dl of the Board' s actions a that gpecid meeting. In doing o, it emphasized that
while the gatutory rules governing Board minutes “are certainly not to be ignored, they do not require
perfection.” Shipman was recently followed in Citizens For Equal Property Rightsv. Board of Sup’rs of
Lowndes County, 730 So. 2d 1141, 1144 (Miss. 1999) (“CEPR argues that strict compliance isrequired as
to notice and hearings for adoption of ordinances. However, in Shipman v. North Panola Consolidated
School District, ... this Court stated that failure to comply with the Open Meetings Act did not make actions
taken at the meeting in question anullity. There was some mention at one of the meetings that CEPR had
attempted to obtain relief in the chancery court concerning these violations, as provided in the Open Meetings
Act, but no orders from any chancery court were made a part of this record. Under these circumstances we
find no reversble error on thisissue.”)

Quorum and Finefor Non-Attendance

Three members of the Board condtitute a quorum, and if that number does not attend on the first day of
any regular, adjourned or specid meseting, the Sheriff may adjourn the meeting from day to day until aquorum is
present. Any member who fails to attend any meeting, having notice of it and without a sufficient excuse, is
required to be fined $5.00 for each day heis absent. Miss. Code Ann. 819-3-23 (Supp. 1990).

The Attorney Generd’ s office has previoudy issued opinionsthat officid acts of a Board can only be
taken at an officid meeting with amgority of the members present, and that in the absence of a Satute
providing otherwise, aquorum isamgority of the authorized membership of the body and that a quorum
cannot be present by way of aproxy. See opinionsto Skelton, September 26, 1990; Sedls, August 22, 1990;
Abide, May 14, 1987; O’ Reilly-Evans, October 7, 1992; and Griffith, August 31, 1995.

Board Minutes

Under Mississippi law, the minutes of the board of supervisors are the “ sole and exclusive evidence of
what the board did,” and its acts must be evidenced by an entry in its minutes. The board of supervisors spesks
and can act only by and through its officid minutes. The reasoning behind this rule is to protect the board from
being bound by the unauthorized acts of individual members of the board or an agent thereof. Butler v. Board



of Supervisorsfor Hinds County, 659 So. 2d 578, 579 (Miss. 1995). As the Mississippi Supreme Court
hedin Smith v. State, 223 So. 2d 657, 659 (Miss. 1969), cert. denied, 397 U.S. 1030 (1970):

[w]hen these minutes are Signed by the President of the Board at the end of the monthly
mesting, they become the action of the whole Board and not of the individua members.

Our highest court has consstently emphasized that “in order to be vdid, officid acts of Boards of
Supervisors must be evidenced by orders or resolutions entered upon their minutes and duly signed as required
by law.” Butler v. State, 241 So. 2d 832, 835 (Miss. 1970).

This solemn language was parsed quite effectively in Community Extended Care Centers, Inc. v.
Board of Supervisors of Humphreys County, 756 So. 2d 798 (Miss. App. 1999), wherein the Mississippi
Court of Appedlsinvoked equitable estoppel to hold that a technical omission by the Board of Supervisors and
CECC in having alease contract smultaneoudy spread across the minute book and filed in the land records
would not invaidate the lease contract, especialy where the execution of the lease contract was not an
unauthorized act of the Board president. In this case, the minutes of the Board throughout the thirteen year
period the lease contract has been in effect revedled sufficient evidence of the Board' s intent to be bound by the
lease contract. Those facts evidenced by the minutes included the following: (1) aresolution had been
unanimoudy passed in 1983 authorizing the Board president to execute in duplicate the origind of the lease,
(2) the lease contract had been filed in the land records of the chancery clerk’ s office, (3) the Board had
subsequently approved an amendment to the lease contract in 1990, (4) the amendment had been filed in the
land records of the chancery clerk’s office and (5) the amendment had been entered in the Board minutes.
These acts, according to the Court of Appeds, were sufficient “to ensure that no individua member of the
Board had bound the Board without the benefit of the consent of the Board as awhole by executing the lease
contract between CECC and the Board of Supervisors of Humphreys County.” Id. a *6. Moreover, the
Court held that

the Board, after regping the benefits of the lease for more than thirteen years, is not excused
from its obligations under the lease contract because of CECC' sfailure to have the lease
contract filed smultaneoudy in the minute book and in the land records of the chancery clerk,
and, applying the doctrine of equitable estoppd, the Board is barred from denying the vaidity
and enforceability of thelease. Id.

The Court in Community Extended Care Centers digtinguished Butler v. Board of Supervisors
for Hinds County, supra, Thompson v. Jones County Community Hosp., 352 So. 2d 795, 797 (Miss.
1977), Warren County Port Comm'n v. Farrell Constr. Co., 395 F.2d 901 (5th Cir. 1968) (involving
contractor who performed additiona work oraly ordered by engineer seeking payment from the board of
supervisors), Colle Towing Co. v. Harrison County, 213 Miss. 442, 57 So. 2d 171 (1952) (involving
payment sought for two barges rented under oral contract), Burt v. Calhoun, 231 So. 2d 496 (Miss. 1970)
(involving county engineer seeking payment for services performed after contract had expired), and Martin v.
Newell, 198 Miss. 809, 23 So. 2d 796 (1945) (involving purchaser of county-owned property seeking refund
of purchase price when unrecorded deed created cloud on title), al of which dedt with astuation inwhich a
contracting party was seeking payment from the board of supervisors under an ord contract or a tenteative



contract in which the terms and conditions had not been fully set out and agreed to by the parties a the time of
adoption by the board or an expired written contract. The Court pointed out that there wasin this case a
subgtantia entry on the minutes in the form of a resolution authorizing the board president to execute the origind
lease with CECC “that inferentidly was physicaly presented to the Board and was recorded |ess than two
weeks later,” and CECC was not attempting to force the Board to expend money based on an expired written
contract or an ora contract whose express terms had not been recorded in the records of the chancery clerk.
On the contrary, there was not dispute “that the Board, through its attorney, had actud notice that the lease
contract was filed in the records of the chancery clerk. After regping the benefits under the lease contract, the
Board chdlengesits vaidity on atechnica omisson.” In concluding that equitable estoppel applied, the Court
of Appedls hed that:

the Board, after regping the benefits of the lease for more than thirteen years, is not excused from its
obligations under the lease contract because of CECC's failure to have the lease contract filed
smultaneoudy in the minute book and in the land records of the chancery clerk, and, gpplying the
doctrine of equitable estoppd, the Board is barred from denying the vaidity and enforceability of the
lease.

Community Extended Care Centers indicated a willingness on the part of our gppellate courts to
recognize the need for pragmatic fairnessin applying the minute book order rule and perhaps a relaxation of the
absolute requirement that the principa rights and obligations of the parties be ascertainable by reading the
Board's minutes. Indeed, the generd law of Mississppi up until 1999 had been that a board of supervisors
could act only through orders placed upon its minutes, and this requirement. The minute book order rule up until
that time had been characterized as “so stringent that an order actudly entered upon the minutesis nevertheless
void if the minutes are not Sgned by the president of the board, or, in his ability, by the vice president for the
board, within the time prescribed by law.” Warren County Port Commission v. Farrell Const. Co., 395
F.2d 901 (5th Cir. 1968). Times change, and the common law changes with the times, as demondtrated by the
following case decided by the Mississppi Supreme Court just afew months after Community Extended Care
Centers.

Emer gency Exception to Minute Book Order Rule

The Missssppi Supreme Court carved out an emergency exception to the requirement that al valid
officid acts of aboard of supervisors be evidenced by an order, resolution, ordinance or other entry on the
board’ s minutes. In Bolivar County v. Wal-Mart Stores, Inc., 797 So. 2d 790 (Miss. 1999), the Court held
that a county could be held monetarily ligble for atown’s purchase of emergency supplies during the 1994 ice
storm that pardyzed the Missssppi Delta, even though the county board of supervisors had never authorized
or gpproved the purchase, ether before or after the town purchased the supplies allegedly with written
authorization from an assstant director of the Civil Defense. Faced with two separate Satutes deding with the
subject matter of emergency purchases, one contained in the Public Purchase Law, 831-7-13(k), and the
other in the Mississppi Emergency Management Law, 833-15-17, the Court held that only the latter applied,
and that under that statute there was no requirement for emergency purchases to be evidenced or authorized by
aboard order or other entry on the board minutes, whether before or after the purchase. In the lower court
proceedings, the County Court had ruled in favor of the county, but the Circuit Court had reversed, and the



Supreme Court affirmed the Circuit Court, reasoning that the two emergency purchase statutes would not be
read in pari materia

It is obvious from the language of the Emergency Management Law found at Miss. Code Ann.
8 33-15-17, that it is the controlling Statute in times of emergency. The specific language of the
Law datesthat counties“ shal have the power to enter into contracts and incur obligations
necessary to combat such disaster, protecting the health and safety of persons and property and
providing emergency assistance to the victims of such disaster.” The Statute States that these
obligations may be incurred absent the formalities mandated e sewhere. Therefore, to require
the Act to be read in pari materiawith Miss. Code Ann. 831-7-13(k), which isfound in
Chapter 7 of the Mississppi Code entitled “Public Purchases,” would be to defest the purpose
of the Act. Miss. Code Ann. 831-7-13(k) dedls with emergency purchases and allows some
leeway for those making the purchases when circumvention of the statutory procedures would
be beneficid to the governing authority. That section requires that the statutorily mandated
procedures be delayed instead of being forgiven asthe Law dlows. The Law recognizesthat in
emergency Stuations the statutorily mandated procedures need not be complied with because
of the urgency of the situation. The “Public Purchases’ section, Miss. Code Ann. §31-7-13(k),
has been discussed by this Court in terms of purchases of commodities and repair contracts
once the emergency situation threatening harm to persons and property has passed. For
example, in State ex rel. Pittman v. Ladner, 512 So.2d 1271 (Miss.1987), atornado
struck a Hancock County eementary school. The Hancock County School Board met and
declared an emergency. This Court discussed Miss. Code Ann. 831-7-13(k) in afootnote as
the “emergency procedures provision.” 512 So.2d at 1274-75 n.l. However, in Pittman, the
elementary school building had been destroyed and the emergency was getting the children
back into school so that their education would not be delayed. Whereas in the case sub judice,
the emergency was getting food, water, blankets, €ectricity and other necessities to the citizens
of Balivar County--those in Wingtonville, aswell asthose in surrounding areas. Although this
Court has referred to the “ Public Purchases’ section of the Mississppi Code as the emergency
purchases section, the Emergency Management Law ded's pecificaly with emergency
Stuaions and it cannot be read in pari materiawith other satutes, especidly where it
specificaly disregards the governance of other statutes. See Miss. Code Ann. 833-15-17(b).

Publication of Proceedings

The Board is required to either publish its proceedings each month in a newspaper published in the
county under Miss. Code Ann. 819-3-33 (1972), or asynopsis of the proceedings in the form of an abstract or
summary of the minutes, under the cumulative method authorized by Miss. Code Ann. §819-3-35 (Supp. 1980).

Signing of Minutes

Miss. Code Ann. 819-3-27 (Supp. 1989) and Miss. Code Ann. §825-41-11 (Supp. 1981), both
quoted below, should be read together. Cf. Shipman v. North Panola Consolidated School District,
supra (While late sgning of school board minutes was a violation of the statute, it was not such an error asto



invaidate actions of the school board taken at that meeting. “ Strictness of action, like strictness of verbiage,
should also not be required.”).

Section 19-3-27 prescribes the duties of the Clerk of the Board of Supervisors and provides for the
ggning of the minutes, as follows:

It shal be the duty of the Clerk of the Board of Supervisorsto keep and preserve acomplete
and correct record of al the proceedings and orders of the Board. He shall enter on the
minutes the names of the members who attend at each meeting, and the names of those who fall
to attend. He shall safely keep and preserve dl records, books and papers pertaining to his
office, and deliver them to his successor when required. The minutes of each day’s
proceedings shal either (a) be read and signed by the President or Vice President, if the
Presdent is absent or disabled so asto prevent his sgning of the minutes, on before the first
Monday of the firs Monday of the month following the day of adjournment of any term of the
Board of Supervisors, or, (b) be adopted and approved by the Board of Supervisors asthe
first order of business on the first day of the next monthly meeting of the Board.

Section 25-41-11 is a section of the Open Meetings Law which makes the following provison with
regard to minutes of meetings of a public bodly:

Minutes shdl be kept of al meetings of a public body, whether in open or executive sesson,
showing the members present and absent; the date, time and place of the meseting; an accurate
recording of any find actions taken at such meeting; and arecord, by individua member, of any
votes taken; and any other information that the public body requests be included or reflected in
the minutes. The minutes shal be recorded within a reasonable time not to exceed thirty (30)
days after recess or adjournment and shdl be open to public ingpection during regular business
hours.

The sgning of the board minutes was a centra issuein House v. Honea, 799 So.2d 882 (Miss.2001),
where the Board of Supervisors granted a private right of way across servient land to a landlocked land owner,
from which the owner of the servient land gppedled by bill of exceptions which were not timely filed with the
Circuit Court. While the owner of the servient land challenged the board’ s determination that the land was
locked and that the landlocked land owner was unable to obtain a reasonable right of way of al surrounding
parties, and was thus entitled to a private right of way, the records show that the minutes approving the granting
of the private right of way were sgned December 14, 1999, the minutes adjourning that meeting were dated
December 30, 1999, after which the defendants did not file their Notice of Apped and bill of exceptions until
January 14, 2000, more than ten (10) days after adjournment. The Defendants, owners of the servient land,
proffered testimony of the County Administrator that the minutes were not actualy signed until January 4, 2000,
and argued that filing of the Bill of Exceptions on January 14, 2000 would thus be timely. The Missssippi
Supreme Court rgjected this argument, noting that the record before it showed the minutes were approved by
the Board' s action on December 14, 1999 and the meeting was finally adjourned on December 30, 1999,
daing:



we are hard pressed to accept the testimony of the County Adminigtrator which isin direct conflict with
the officid documents, and which is offered by awitness who was not a signatory to the documents.
There is no conflict between when the minutes were signed and when the meeting was adjourned.

Theissuein House v. Honea was whether the notice of gppeal and the bill of exceptions were timdly filed. In
Bowen v. DeSoto County Board of Supervisors, 852 So.2d 21 (Miss. 2003), the Mississippi Supreme
Court distinguished House on this basis, noting that the Court in that case did not separately address the bill of
exceptions issue, that is, whether jurisdiction to hear an gpped from a board of supervisorswould liein an
gopdlant timely filed anotice of apped without aso filing within ten days a document technically labeed “bill of
exceptions.” In Bowen, the gppelant chalenging the action of the board of supervisors “properly and timely
filed anotice of gpped.” The Court held that action was sufficient to vest jurisdiction in the circuit court evenin
the albsence of a separate “bill of exceptions,” and the circuit court should have permitted the gppellant “a
reasonable time within which to file the bill of exceptions”

Content of Minutes

Oktibbeha County Board Attorney William H. Ward made the following helpful comments and
observations regarding preparation of board minutesin a seminar presentation dmost 15 years ago:

The Board Attorney has a professiona responsbility for the content of the board minutes.
While the satute provides that the clerk of the Board will prepare and handle the minutes of the
Board, the content of the actua orders and resolutions condtitute the only legd and audit
protection that our five Board members have.

To some extent there is a difference in philosophy as to how full the minutes should properly be,
both asto the detail contained in the orders and resolutions and as to what items that should go
into the minutes. These questions are primarily legd and audit questions and are proper
guestions for the Board Attorney, subject to, of course, the direct instructions of the Board
itsdf.

My persona view isthat the Board Attorney should either draft the orders and resolutions or
review them carefully before they go into the minutes. Since the auditors review the minutes a
the beginning of each audit, it isnot abad ideato detail the statutory authority for what is being
done by Code section number.

Reviewability of Factual Findings

The importance of the above observations cannot be over-emphasized. The factua findings and
determinations of a Board of Supervisors are subject to limited judicia review and scrutiny under the same
standard that appliesin the case of other inferior tribunas whose actions have been appedled. That standard
was described by the Mississppi Supreme Court in Cook v. Board of Supervisors of Lowndes County;,
571 So. 2d 932, 936 (Miss. 1990):



Courts may interfere only where the action of the board is arbitrary or capricious and is without
support in the substantia credible evidence.

Cook was congtrued in Newell v. Jones County, 731 So. 2d 580 (Miss. 1999), a challenge by
county resdentsto the board’s decison to enter into garbage collection contract. The Court so was
provided the opportunity to clarify just what isand is not “arbitrary” and “capricious” as st forth in Miss.
Department of Health v. Southwest Mississippi Regional Medical Center, infra Concluding thet the
gtatutory provison for appea of decision by acounty board of supervisors was both mandatory and
jurisdictiond, and there was no gppellate jurisdiction since the chalenge was untimely, the Court affirmed the
lower court’s dismissd of the complaint. In their gpped, the Plaintiffs argued that where a complaint aleged
that the actions of the Board failed to comport with law, adifferent sandard of review gpplied and the
chdlenging party is thus entitled to a de novo proceeding. The Court rgjected this argument:

In support of this argument the Plantiffs cite Cook v. Board of Supervisors of Lowndes
County, 571 So.2d 932 (Miss.1990). In Cook, this Court held that where a circuit court acts
in its appellate capacity in reviewing the decisons of municipa authoritiesit is contemplated that
the municipa authority conducted a hearing. Where municipa authorities fall to hold any kind of
hearing, a party with standing is entitled to proceed de novo. Cook, 571 So.2d at 934.
Allowing the parties to proceed de novo does not, however, mean that they are relieved from
complying with the procedura prerequisites to appeal under the statute (emphasis added).

The party chalenging the Board action in Cook filed a petition for writ of prohibition within the
ten (10) days prescribed by the Statute. Cook, 571 So.2d at 934. This Court stated, “[i]n any
event, Cook filed in Circuit Court within ten days and, if it were necessary, we could smply
treat Cook’ s petition ... asan appedl.” 1d. Substance should prevail over form regardless of the
label placed on the documents filed with the circuit court. 1d. The halding in Cook turned, not
on the nature of the violation the Board is aleged to have committed, but rather on the fact that
atimely chdlenge to the Board' s action had been filed. As discussed supra, Plantiffs here
faled to file any challenge to the Jones County Board' s action within the ten (10) days
prescribed by Miss. Code Ann. 811-51-75. Therefore, the action was properly dismissed as
untimely.

The terms “arbitrary” and “capricious.” while not susceptible of a precise definition or
mechanica application, were defined thisway....

“Arbitrary” meansfixed or done capricioudy or at pleasure. An act isarbitrary
when it is done without adequately determining principle; not done according to
reason or judgment, but depending upon the will aone,--absolute in power,
tyrannica, despotic, non-rationd ,--implying either alack of understanding of or
adisregard for the fundamenta nature of things.

“Capricious’ means freakish, fickle, or arbitrary. An act iscapriciouswhen it is
done without reason, in awhimsica manner, implying ether alack of



understanding of or adisregard for the surrounding facts and settled controlling
principles...

Accord, McGowan v. Miss. State Oil & Gas Bd., 604 So. 2d 312, 322 (Miss. 1992), quoting Miss. State
Dep't of Health v. Southwest Miss. Reg'l Med. Ctr., 580 So. 2d 1238 (Miss.1991).

The Court has repeatedly emphasized that the standard of review of an order of a Board of Supervisor
is the same standard which applies in gppedls from decisions of administrative agencies. Ladner v. Harrison
County Board of Supervisors, 793 So.2d 637(Miss. 2001). See Malone v. Leake County Board of
Supervisors, 843 So0.2d 141 (Miss. 2003) (recognizing that where a County fails to hold any kind of hearing, a
party with standing is entitled to de novo review). See Brandon v. Clairborne County, 828 So.2d 202
(Miss. App. 2001)(“It isthe same standard that is applied in appeals from decisons by administrative agencies
and requires afinding by the reviewing Court that the Board' s decision was unsupported by substantia
evidence, was arbitrary or capricious, was beyond the agency’ s scope of powers, or violated the congtitutional
or datutory rights of the aggrieved party before it may be dtered on apped”).

The action of aboard of supervisorsin setting a standard 25% assessment for an attorney’ sfeeto be
paid by adelinquent taxpayer in the amount of $79,912, where the taxpayer did not pay its 1997 persond
property ad valorem taxes in the amount of $322,580.97 by the statutory February 1 deadline, was held to be
arbitrary and capriciousin Harrison County Board of Supervisorsv. Carlo Corp.; No.
2000-CA-02050-SCT (Miss. 2002). The fee was assessed againgt the taxpayer without the intervention of a
collection agency and was payable to the county pursuant to Miss. Code Ann. 8§ 19-3-41(2). It did not exceed
the technica parameters of the statute, which authorized the county to assess afee up to 25%. The Mississppi
Supreme Court nonetheless held that the Legidature in enacting this 25% statutory assessment provision “could
not have intended to throw reasonableness out the window by setting a maximum alowable fee rate,” and that
this was a case where “no guidelines exigt, and the result is ad hoc decisonmaking at itsworst.”

The particular facts of a case involving alegations of arbitrary and capricious conduct will often
demongtrate whether and to what extent a county board of supervisors has taken action and made a decision
that (1) rests on a substantid factud basis and (2) is supported by a firm lega foundation. The following case
provides an excdlent example of how a board’ s decison made in the context of public controversy and
countervailing economic demands can withstand a chalenge of arbitrariness and capriciousness. The actions of
aboard of supervisors were held lawful and statutorily authorized in an gpped by hill of exceptionsin
Mississippi Waste of Hancock County v. Board of Supervisors of Hancock County, 818 So.2d 326
(Miss. 2001). The Board suspended contract negotiations between Mississippi Waste and the Hancock
County Solid Waste Authority amidst voca opposition by a group of county citizens cdling itsdf “ Citizens for
Responsible Dumping.” The citizens group opposed the location of a privatey owned waste facility and
presented to the Board a petition for a specia eection under Miss. Code Ann. § 19-3-55 (Supp. 2000), but
the Board declined to take unilatera action on the issue. It called instead for a county-wide speciad eection.
Mississppi Waste challenged the Board's authority to cal such an eection by filling abill of exceptions under
Miss. Code Ann. § 11-51- 75 (1972).



The Court rgected Mississippi Waste' s argument that 8 19-3-55, as applied and written, was
unconditutiond, holding as follows:

1. Thecircuit court's disposition of the matter was not contrary to precedent established under Board
of Supervisors, Harrison County v. Waste Management of Miss., 759 So. 2d at 397-99, an earlier casein
which Harrison County had proposed an ordinance which would restrict the use of land owned by the holder of
alandfill permit such that landfill use would not be permitted. In that case, the Court had held that the county's
enactment of the ordinance, without any evidentiary basis and without notice or hearing, was arbitrary and
capricious and beyond the county's lawful authority. In the ingtant case, however, the ordinance was not
enacted without notice or evidentiary basis, nor did the Board act unilateraly, but pursuant to the will of the
electorate. Moreover, the Board could not ignore a petition signed by the citizens of the county, and if it had
refused to act on the petition, it could have been compelled by the circuit court to act under awrit of
mandamus. Finally, the action of the Hancock County Board, unlike the Board' s action in the Harrison County
case, was not an improper attempt at land use regulation, nor had the Hancock County Board failed to follow
the rlevant zoning statutes, action which in the Harrison County case resulted in the proposed ordinance being
found invdid.

2. Mississppi Waste was not denied equd protection under the Fourteenth Amendment of the United
States Condtitution, Since it lacked a contract to operate alandfill, it was till in the negotiating stages with the
Hancock County Solid Waste Authority, no forma contract had been entered into by the parties, and thusin
the absence of aliberty interest, there was no basisfor its clam that it was denied equd protection.

3. The stated god of the petition, to disalow the acceptance of out-of-state waste, was lawful, snce the
county, “being composed of its citizens, is free to set retrictions on whose waste they will accept.”

4. The Board acted wit proper jurisdiction in calling an election under Miss. Code Ann. § 19-3-55
(Supp. 2000). In rgecting Missssippi Waste' s contention that the Board did not have jurisdiction to cal an
election, the Court noted preliminarily that in determining jurisdiction, aboard of supervisors must smply enter
an order in its minutes which indicates that it has jurisdiction of the matter, and an order of a board of
supervisors which does not affirmatively show the facts necessary to give jurisdiction to the board isvoid.
While Mississippi Waste argued that the Board had not entered such an order, the Court found that the
Board's minutes did contain an opinion of the Attorney Generd that the Board did in fact have jurisdiction to
cal an dection under these circumstances, that the process of developing, constructing and operating aregiona
solid waste landfill begins on the local leve, and that plan gpprova requires the adoption of the plan by
resolution of the Board of Supervisors. According to the AG Opinion, based largely on Golden Triangle
Regional Solid Waste Management Authority v. Concerned Citizens Against the Location of the
Landfill, 722 So. 2d 648, any resolution of the Board approving a new or amended plan would be subject to
the provisions of § 19-3-55.

5. The Board acted as required by § 19-3-55, and nothing in the record supported the alegation that
its actions were arbitrary and capricious, leading the Court to conclude:
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As mentioned earlier, once a petition is presented to the Board following an affirmative determination of
jurisdiction, the Board has no choice but to proceed as 8§ 19-3-55 directs. Gill, 226 So. 2d at 918.
Had the Board refused to act on the petition, we would be justified in concluding that their inaction
amounted to an arbitrary and capricious decison, and thus adenid of due process of law. Id. at 920.
Here, however, the Board acted as required by statute. Nothing about their actions can be considered
arbitrary or capricious.

811-51-75 as Exclusive Remedy

Malonev. Leake County Board of Supervisors, 841 So.2d 141 (Miss. 2003) was an appea by
bill of exceptionsin which Mdone, the unsuccessful bidder for a county ambulance contract, chalenged the
board of supervisors decision and findings regarding the adequacy of ambulance service through privatdy
owned companies, and specifically its decison to award the contract to another company, Carthage
Ambulance Service, under Miss. Code Ann. 8 41-55-7(1). In affirming, the Court rgjected Maon€e' s argument
that because the Board had made no finding that Maone was not an adequately run private ambulance service,
it acted erroneoudy in inviting bids and subsequently entering into a contract with another ambulance service
provider. The Court reasoned that Satute clearly mandates that a county show a preference to a private
provider of ambulance service over a public provider of ambulance service, but “the statute does not prohibit
the Board from awarding the contract to another private entity because there is an existing adequate privatey
run ambulance service that has previoudy been awarded the contract.” In this case, the Board showed a
preference to a private provider of ambulance service by awarding the contract to Carthage Ambulance
Service, and in making its decison it acted in compliance with the statute. The Court aso rgected Maone' s
contention that 8 11-51-75 was not her exclusive remedy and that a de novo tort action was the appropriate
remedy, holding that Maone s exclusve remedy under the statute was to apped the decision of the Board to
the circuit court. Findly, the Court rejected Maones argument that she was entitled to damagesin atort action
based upon the ultra vires acts of the Board by unlawfully approving a contract outside the scope of its
authority, stating;

An ultravires act is one which is beyond the powers conferred upon a county by law. See Biloxi
Firefighters Ass'n v. City of Biloxi, 810 So.2d 589, 593 (Miss. 2002). The statute accords the
Board the right to contract for ambulance service with an adequate privately run ambulance company.
Miss. Code Ann. 8§ 41-55-7 (Rev. 2001). Because the Board was acting within the confines of its
authority under the statute, we find thet thisissue lacks merit.

Sliding Scale Appellate Review

The courts have long recognized that the board of supervisorsis abody which exercisesjudicid,
legidative and executive powers, and that “an gppellate court’s level of review of an action of aboard of
supervisors will differ depending upon the category of the power exercised in that action.” Wilkinson County
Board of Supervisorsv. Quality Farms, Inc., 1999 WL 540894 (Miss. App.1999). In Wilkinson
County, the Missssippi Court of Appeds put it thisway:
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It is clear that when aboard of supervisors exercises alegidative power that isreviewed on
apped, the court to which the gpped istaken shal only inquire into whether or not the action is
reasonable and proper according to the facts disclosed, that is, whether the decison is
supported by substantial evidence or is arbitrary or capricious, or beyond the power of the
board to make, or whether it violates any congtitutiona right of the complaining party.
Ridgewood Land Company v. Simmons, 243 Miss. 236, 247, 137 So0.2d 532, 536 (1962).
Miller v. Board of Supervisorsof Forrest County, 230 Miss. 849, 855, 94 So.2d 604,
606 (1957). Theleve of review swingsto the other end of the spectrum for matters such as
tax appeds, which aretried by the circuit court “de novo,” Lenoir v. Madison County, 641
So0.2d 1124, 1128 (Miss.1994). For cases adjudicative in nature, asis the case sub judice, the
level of review is proof by a preponderance of the evidence. Barnesv. Board of
Supervisors, De Soto County, 553 So0.2d 508, 510-11 (1989). See Bowen v. De Soto
County Board of Supervisors, 852 So.2d 21(Miss. 2003), for a good discussion of the
Standard of Review on aBill of Exceptions, the Court noting that a bill of exceptionsis merely
the appellate record and is not necessary to commence an apped, and, further, the actud filing
of the Bill of Exception with the Circuit Court within ten (10) days is not an absolute pre-
requisite to vest the Circuit Court with Jurisdiction aslong as some forma pleading indicating an
intention to gpped isfiled within ten (10) days.

Zoning and L and Use Challenges

During the past few years the Mississppi Supreme Court has had a number of occasionsto address a
variety of zoning law issues and chalenges to local government decison making asit relates to land use, solid
waste and economic development. Board of Supervisors of Harrison County v. Waste Management of
Mississippi, Inc., discussed above, provides a good example of such a chdlenge and the ever-present
NIMBY factor, particularly asit rdaesto landfill Sting. Citizens Association for Responsible
Development, Inc. v. Conrad Yelvington Distributors, Inc., No. 2002-CC-00623-SCT (Miss. 2003),
provides another. Here a group caled Citizens Association for Responsible Development, Inc., voicing
concerns over noise impacts, slica dust and adverse impacts on property values attributable to vibrations,
chalenged the actions of the Harrison County Board of Supervisors and the Harrison County Development
Commission authorizing the sale and conveyance of county property in Long Beach Industrid Park, to
Y elvington for use as an outdoor aggregate didtribution plant. The citizens group chalenged the action as
arbitrary and capricious, bringing its gpped to the circuit court by bill of exceptions. The Court first addressed
what it characterized as the citizens group’ s attempt  to impose a zoning regulation upon the County by citing
the resolutions that authorized the crestion of the industrid part. It rejected the clam of the citizens group that
the decison by the County to adlow Y dvington's outdoor aggregeate ditribution termind into alight industrid
park violated the land use provisions of the ordinance creating the Long Beach Indugtrid Park, holding that
mere recitals contained in the resolution regarding the feasibility of the acquisition and creetion of the Long
Beach Indudtrid Park did not rise to the level of a*“policy statement, ordinance, or regulation that is officidly
adopted and promulgated by the County's lawmaking officias,” and that the County never adopted a
resolution, covenant or other regulation specificaly implementing land use restrictions. The Court then
addressed the issue whether the county had provided a sufficient explanation for the decision to approve the
Y dvington transaction. In concluding that the findings of the county were not arbitrary or capricious and were
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supported by substantia evidence, the Court relied on arebuttable presumption in favor of an agency’s
decison, and placed the burden of proving to the contrary on the challenging party, holding in this case thet the
record showed (1) the county board of supervisors adequately considered complaints and concerns of the
citizens group aswell as other members of the community, (2) alowed them to express their concerns and
objections as three meetings, and (3) after afull year of meetings, investigations by experts and a persond visit
to the Y elvington plant, decided thet the sale of the property to Y dvington would be in the County’ s best
interest. Findly, the Court concluded that the issue of whether there were sufficient findings in the record that
noise impacts were minima or were adequately mitigated was fairly debatable and, moreover, the citizens
group had presented no evidence to refute the findings of the County’ s expert who had concluded with respect
to clams of hedlth risks associated with slica dudt that “in terms of hedlth risks, ... the area proximete to the

Y dvington facility is more or less equivaent to walking on the beach or living near aroad covered with sone

aggregate.”

The county’ s directive to remove ariding arena and attendant facilities from the plaintiff’s property was
reversed and vacated by the circuit court in Hinds County Board of Supervisorsv. Leggette, 833 So.2d
586 (Miss. App. 2002). The circuit court found that the county’ s action, on the recommendation of its Planning
Commission Board, was arbitrary and capricious, when the county directed the destruction of the arena. The
county’ s action, according to the circuit court, amounted to “ nothing more than selective enforcement of the
zoning regulations’ and was arbitrary and cagpricious. The Missssppi Court of Appeds affirmed, concluding
that aprivate, non-profit horse arenain an agricultura digtrict is a permitted agricultural use under Miss. Code
Ann. § 17-1-3, and that the county’ s resolution and decision seeking to remove the riding arena and attendant
facilities from the subject property was beyond the power of the Board to make and violated plaintiff’s
datutory right to erect without a permit a private non-profit horse arenafor agricultura use on his
unincorporated property as provided in Miss. Code Ann. 8 17-1-3.  The Court reasoned that the plaintiff’'s
horse arena was a private non-profit recreationa facility which was permitted under the zoning ordinance, there
was no evidence that it was being operated for-profit in violation of the ordinance, and the plaintiff had a
datutory right to erect such astructure in an agriculturd district and to operate his private arena as a non-profit
arena only in conformance with the regulations of the county’ s zoning ordinance.

See generdly Citizensfor Equal Property Rightsv. Board of Supervisors of Lowndes County,
1998 Miss. App. LEXIS 172 (Miss. App. 1998)(In affirming the circuit court’s finding that an arport zoning
ordinance was vaidly enacted, the Mississppi Court of Appeds aso concluded that the Open Mestings Act is
goplicable to a County Zoning Commission, which in this case subgtantiadly complied with Section 25-41-11 by
publishing the time and place of dl Zoning Commission meetingsin the loca paper. The intent of Section 61-7-
13, while unclear regarding the form of preliminary and find reports, was satisfied by a public hearing hed prior
to the Zoning Commission’s recommendation to the Board of Supervisors and a public hearing prior to the
Board of Supervisors action on the Zoning Commission’s recommendation).

Nunc Pro Tunc Orders

The purpose of anunc pro tunc order isto correctly evidence a previous action by the Board which,
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either through mistake or neglect, was not accurately recorded in the minutes! See Oliphant v. Carthage
Bank, 80 So. 2d 63 (Miss. 1955); Board of Supervisors of Lafayette County v. Parks, 96 So. 466 (Miss.
1923). In these casesthe Mississippi Supreme Court held that the Board of Supervisors has no authority to
enter an Order Nunc Pro Tunc which attemptsto give an order effect retroactively to aformer term. In the
Matter of Adoption of A.N.T., 843 So.2d 690(Miss. 2003), while not involving local government per se,
provides agood generd discussion of nunc pro tunc Orders. The Court in that case noted that the term smply
means “now for then”, and merdly describes the inherent power of a Court or Judicid body to make its records
speak the truth, ie, to record what is actually done but has not been recorded. Nunc Pro Tunc signifies now for
then, or in other words a thing is done now, which has the same legd force and defect asit did at the time when
it ought to have been done.

In Huey Stockstill, Inc. v. Hales, 730 So. 2d 539 (Miss. 1999), an unsuccessful bidder on bridge
reconstruction project sued the County Board of supervisors and successful bidder, contending that the Board
had failed to comply with requirements of bid purchase statutes and that the bid-letting process was so
defective asto render resulting contract void. The facts are somewhat involved, but reved a proper gpplication
of the nunc pro tunc concept in the context of a hotly contested bidding war. The Board had advertised for
bids to be submitted on a project to reconstruct a bridge, and eight bids were submitted. At the time the bids
were submitted, aformer County supervisor was employed by one of the bidders, Stockdtill, as a bid estimator,
and had assisted in preparing Stockstill’ s bridge bid. The supervisor’sterm as supervisor had expired just two
months earlier, and thus he had been out of office for less than ayear when the bid was prepared and
submitted. To address possible conflicts of interest, the Board sought and obtained an advisory opinion from
the Missssppi Ethics Commission addressing the propriety of the Board accepting Stocktill’ s bid in the event
that Stockdtill was the lowest bidder. The advisory opinion concluded that under Miss. Congt. 8109 and Miss.
Code Ann. 825-4-105(2) (1991), aformer County supervisor, as an employee of a corporation, had a
prohibited interest in al contracts with the corporation authorized by the County during his term and for one
year theresfter.

Asfate would have it, when the bids were recelved, the lowest bid was that of Stockstill. Two days
after submitting its lowest bid, Stockdtill shifted the supervisor’s employment to a separate company and
informed the County Board attorney that the supervisor was no longer employed by Stocktill. The Board
took al bids under advisement pending the result of a second advisory opinion request to the Ethics
Commission. The second lowest bidder, moreover, informed the Board that “any award of the contract to
Stockdtill would violate the congtitutional and statutory conflict of interest provisons, and that any contract
meade in violation of these provisons would be null and void.” 1d. a 541. The second opinion was received
from the Ethics Commission, stating that whether or not the relation between the two companies was sufficient
to cause the former supervisor to have adirect or indirect conflict of interest would require judicia review, but
that “the former supervisor being employed by the company that has the same owners and the same physical
and mailing addresses as [ Stockdtill] has the potentia of creating suspicion among the public and reflecting
unfavorably upon the County,” 1d. a 541, especidly since the bid was submitted while the former supervisor

IChaffin v. Chaffin, 437 So. 2d 384 (Miss. 1983), citing Green v. Myrick, 177 Miss. 778, 171 So.
774 (1937)(* Courtsmay by nunc pro tunc orders supply omissonsin the record of what had previoudy
been done, and by mistake or neglect not entered.”).
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was still employed by Stockstill. According to the Court,

At ameeting on May 10, 1996, the Board voted to award the contract to Columbia, the
second lowest bidder. After the meseting, the clerk of the Board drafted minutes explaining that
“[t]he lowest bid submitted for said project was Huey Stocktill, Inc., Picayune, Mississippi,
but was regjected by this Board because of a problem with the Ethics Commission.” On May
14, 1996, Stockdtill filed suit to enjoin the letting of the bridge contract to Columbia asthe
second lowest bidder. Stockstill sought a declaration by the court that the Board had violated
Missassppi law by its “wilful refusa to award the subject contract to Plaintiff, Huey Stockdlill,
Inc.” On June 6, 1996, the Board filed its Answer aswell asamotion to dismiss. The Board
aleged that because the action was an apped of adecison by aBoard of supervisors,
Miss.Code Ann. 811-51-75 (1972) required the plaintiff to file abill of exceptionsin order to
vest the circuit court with subject matter jurisdiction. The Board aso argued that Stockstill had
faled to join Columbia as a necessary party under Miss. R. Civ. P. 19. On the same day, the
Board aso filed a separate motion for summary judgment, arguing that it was clearly barred by
date ethics laws from awarding the contract to Stockdtill. A hearing was held on the joinder
issue on June 7, 1996, and Columbia was subsequently joined as a party.

On June 21, 1996, Stockstill moved to amend the complaint to include its Statement of Factsin
Lieu of Bill of Exceptions. On July 30, 1996, the court entered an order granting leave to
amend, and denying the Board' s motion to dismiss and motion for summary judgment. In
denying summary judgment, the court heeded Stockstill’ s contention that the Board had not
complied with aprovison in the state' s public purchases law which requires the Board, when
accepting a bid other than the lowest bid actudly submitted, to “ place on its minutes detailed
caculations and narrative summary showing that the accepted bid was determined to be the
lowest and best bid.” Miss. Code Ann. 8 31-7- 13(d)(i) (Supp.1996). The court remarked
that “this requirement is no mere formdlity that can beignored by the Court,” and thus
consdered the issue one of disputed materia fact precluding summary judgment. In response
to the court’ s statement, the Board, on August 21, 1996, entered a nunc pro tunc order
amending its minutes to reflect the complete proceedings of its meeting on May 10, 1996 and to
comply with 831-7-13.

The Board' s nunc pro tunc amendment of the meeting minutes in Stockstill was held by the trid court to
be proper and related back to the date of the Board' s original meeting. Moreover, the lower court properly
found that the actions of the Board granting the project to second lowest bidder based on ethica concerns
were not arbitrary and capricious. The supervisors followed at least spirit of bid process requirements and
adhered in most respects to the letter of the law. The Missssippi Supreme Court affirmed, reasoning that the
Board' s amended minutes reflected the actua occurrences at the earlier meeting on May 10, 1996 in which it
voted to award the contract to the second lowest bidder, aswell asthe Board' s origind rationale for making
that award. Both thetria court and the Mississippi Supreme Court not only concluded that actions of the
County Board of supervisorswere not arbitrary and capricious, but that the Board had “correctly balanced its
respongbilities under the bid law and those under the law regarding ethics and conflicts of interest.” 1d. at 541.
The Court had this to say about the nunc pro tunc order:
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Boards of supervisors have the general power to dter or amend their orders. See Miss. Code
Ann. 819-3-40 (1995). In Waltersv. Validation of $3,750,000.00 School Bonds, 364
S0.2d 274, 276 (Miss.1978), this Court implicitly recognized that a governing body may, at a
subsequent meseting, amend the minutes of the prior meeting to reflect what actualy occurred on
thefirst occasion. Id. at 544.

[T]he rule that a governing body may amend its minutes to peak the truth isin accord with
other juridictions. The generd rule as to the amendments of the minutes of council mestingsis
dated in City of Guntersville v. Walls 252 Ala. 66, 39 So.2d 567 (1949):

A municipa council may, a a subsequent mesting, if no intervening rights of
third persons have arisen, order the minutes or record of its own proceedings at
a previous meeting to be corrected according to the facts, so as to make them
speak the truth, although the record has once been approved. On the other
hand, an erroneous record of the proceeding of amunicipa council cannot be
corrected or amended to the destruction of rights acquired under it in good
faith, without notice of the error....

1d.39 So.2d at 569. See also Estesv. City of Gadsden, 266 Ala. 166, 94 So.2d 744, 747
(1957) (ordinance that is invalid because of noncompliance with statutory requirements when
first enacted may be vdidated by subsequent amendments of the minutes). Thus, agoverning
body such asaBoard of supervisors or city council, with proper notice to any party who
acquires rights under the origina minutes, can amend those minutes to ensure that they spesk
origind truth or further explain the origind rationdle of the action. Such amendments may not
be used to invent new reasons for the governing body’ s action or collaterally attack a particular
vote.

In the present case, there is ample evidence that the amended minutes reflect the actua
occurrences a the meeting on May 10, 1996 aswell asthe Board' s origind rationde for
awarding the bridge contract to Columbia. The Board's request for two separate opinions
from the Commission makes it clear that ethica concerns were paramount in the Board's
decison-making process. The origina minutes, while admittedly sparse, did recite the ethica
“problem” as the reason for rgecting Stockstill’s 1d. Findly, the only witness a trid--an
employee of Stockstill who was present at the origind meeting of the Board on May
10--admitted that “there was a great dedl of discussion about this bridge project and about the
ethic [dc] opinion.”

We conclude, therefore, that the circuit court properly found that the nunc pro tunc amendment
of August 21, 1996 was proper and that it related back to the date of the Board' s original
meeting on May 10, 1996. |d. at 544.

The Attorney Genera’s office has aso issued anumber of opinions on the subject of nunc pro tunc
orders:
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*AG Op No. 2003-0096 to Y oung, March 7, 2003, addressed the question whether a Board of
Supervisors could hire e ection commissioners on a part-time basis with a nunc pro tunc order, where the
election commissoners had performed work outside the parameters of the County Election Commisson, upon
request of the Circuit Clerk, and the dection commissioners then submitted a bill to the board of supervisors for
payment, requesting that the Board of Supervisors hire them through the use of a nunc pro tunc order, to
retroactively gpprove the eection commissioners redigtricting work. This Opinion stated that in the absence of
afinding, consstent with fact, that aboard of supervisors previoudy and lawfully employed one or more
election commissioners on a part-time basis to perform certain redigtricting tasks thet are over and above their
regular duties in revising and maintaining the county voter rolls, a nunc pro tunc order would not be authorized.

*AG Op. No. 87-176 to Austin, April 30, 1987, stated that a County Board of Supervisors did not
have authority to give the County Prosecutor back sdary from the date of effectiveness of the statutory
amendment which increased the sdary, since thiswould condtitute a nunc pro tunc order giving effect
retroactively to actions which had not previoudy been authorized or taken. By contrast, an gppropriate nunc
pro tunc order would be one which states correctly the previous action taken by the Board which was not
recorded accurately in the minutes, due to oversight or neglect.

*AG Opinion No. 95-0070 to Blackwell, March 2, 1995, stated that a Board of Supervisors may not
retroactively approve actions through the use of an Order Nunc Pro Tunc, in this case forma gpprova of a
clam for payment for road repairs performed by an independent contractor, where the employment and hourly
compensation arrangement have been duly authorized in the Board’ s minutes, but upon completion of the repair
project a clam for payment for the work was submitted to the Board but not entered upon the docket.

*AG Opinion No. 92-0301 to Cauthen, May 7, 1992, stated that a Board of Supervisors cannot ratify
actions of the Election Commission and authorize payment for legd services to the Election Commission after
the fact, where the minutes of the Board of Supervisors do not reflect the prior authority given to the Election
Commission to employ such atorney.
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