Public Sector Employment

Per sonnel Palicies

In those counties which have adopted the “ County Unit” form of local government, and are required to
operate on a Countywide system of road administration, the Board of Supervisorsis required to adopt and
maintain “a system of Countywide personne adminigtration for al County employees’ other than those
employees of other dected officias. Section 9 of the County Government Reorganization Act of 1988, Miss.
Code Ann. 819-2-9(1)(Supp. 1989) providesin part:

The personnd system shall be implemented and administered by the County Administrator.
Such personnd system may include, but not be limited to, policies which address the following:
hiring and termination of employees, apped and grievance procedures, leave and holidays,
compensation, job classfication, training, performance eva uation and maintenance of records.
All employees of the County shdl be employees of the County as awhole and not of any
particular supervisor didrict. However, any employee which the County Adminigrator is
authorized to employ shdl be terminated at the will and pleasure of the administrator without
requiring approva by the Board of Supervisors. The Board of Supervisors of each County
shall spread upon its minutes al its actions on personnd matters relaing to hiring or termination
and such other personnel matters deemed appropriate by the Board.

With regard to employees of eected officids of the County other than members of the Board of
Supervisors, such officias who are authorized by law to employ “shal adopt and maintain a system of
personnd adminigration for their respective employees or shal adopt a system of personnel administration
adopted by the Board of Supervisors. The personnd system adopted and any amendments thereto shall be
filed with the Board of Supervisors.” Miss. Code Ann. 819-2-9(2) (Supp. 1989).

Hiring and Termination of Employees

A specific chain of command should exist in dl decisionsto hire, discipline or fire County employees. If
multiple avenues of authority are alowed to exist in making decisonsto hire or fire County employees, such a
lack of uniformity may be seized upon in acourt of law as evidence that there are no objective criteriafor such
hiring and firing decisons, and may tend to etablish the lack of objectivity and neutrdity of such decisons.

At-Will Doctrine

Up until June 17, 1992, it gppeared that Missssippi till recognized the “a will” termination rule,
followed since 1858, which sates essentidly that absent an employment contract expresdy providing to the
contrary, an employee may discharged at the will of his employer for good reason, bad reason or no reason at
al, except for reasons independently declared legaly impermissble. Shaw v. Burchfield, 481 So. 2d 247,
254 (Miss. 1985). Asexplained below, the at-will doctrineis on the verge of collapse.

Legaly impermissible reasons would include (but are not limited to) race, sex or age discrimingtion, as
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wel| as discriminatory conduct violative of such federd laws as the Americans with Disabilities Act, discussed in
more detail in the chapter on Personnel Adminigtration.

On June 17, 1992, the Missssppi Supreme Court held in Bobbitt v. The Orchard, Ltd., 603 So. 2d
356 (Miss. 1992), that an employee’s manua

did cregte an obligation on the part of (the employer) to follow its provisonsin reprimanding,
suspending or discharging an employee for infractions specificaly covered therein.

With regard to the continuing viability of the at-will doctrine, the Missssippi Supreme Court in Bobbitt,
gpesking through presiding Justice Armis Hawkins, undercut the doctrine even further:

Neither Shaw v. Burchfield nor this case presents a precise terminable at will question, but
Shaw warns employers that this Court will be looking for awiser and more humane dternative
to the terminable at-will rule in an employment contract. 1d. at 361.

Public Policy Exception

InMcCarn v. Allied Bruce-Terminix Co., 626 So. 2d 603 (Miss. 1993), an employee was
dlegedly discharged for refusing to commit deceptive, fraudulent or illegd actions againg the dients of his
employer or for reporting same, under a set of facts which prompted the Mississppi Supreme Court to create a
public policy exception to the at-will doctrine:

We are of the opinion that there should bein at least two circumstances, a narrow public policy
exception to the employment-at-will doctrine and this should be so whether thereis awritten
contract or not:

@ An employee who refusesto participate in anillegd act...shal not be barred by the
common law rule of employment-at-will from bringing an action in tort for damages
againg his employer;

2 An employee who is discharged for reporting illegd acts of his employer to the
employer or anyone else is not barred by the employment-at-will doctrine from bringing
an action in tort for damages againg hisemployer. To this limited extent, this Court
declares these public policy exceptions to the age old common law rule of employment-
a-law. These exceptions gpply even where there is* privately made law” governing the
employment relaionship, where theillega activity either declined by the employee or
reported by him affects third parties among the generd public, through they are not
parties to the lawsuit.

Dischar ge Without Refer ence to M anual

In Coleman v. Chevron Pascagoula Federal Credit Union, 616 So. 2d 310 (Miss. 1993), a
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credit union employee was discharged without reference to the policy and procedure manuad which was given
to her a the time she was employed. The manua provided for asix month probationary period, during or at
the end of which employees performing unsatisfactorily may be terminated, and aso provided a procedure for
disciplinary action. Holding that the employer at the time of discharge had in effect an employment manua from
which, in the present posture of the case, it could not be determined whether it was followed or violated in
discharging the employee, the Mississippi Supreme Court reversed for further proceedings.

Effect of Listing Reasonsfor Discharge

InHartle v. Packard Electric, 626 So. 2d 106 (Miss. 1993), the Court held that at-will employment
relaionships are not governed by an implied covenant of good faith and fair deding. Id. at 110. In Hartle the
employer digtributed handbooks to employees, including the Plaintiff, setting forth employment conditions,
policies, practices, responghilities, rules of conduct and benefits for employees. It dso contained awarning
that the policies and procedures contained in the handbook did not constitute alegal contract and dso
preserved the employer’ sright to terminate the employee at will. The employee argued that the handbook's
ligting of reasons for discharge limited the employee’ s discretion to discharge him only for just cause. The
Missssppi Supreme Court rejected this argument, reasoning that the listing in an employment handbook of
causes that may result in termination did not give abasis for saying the employee was employed under a“for
cause”’ contract, and in this case “the handbook did not dter the at-will status of the employment relationship.”
Id.

Effective Disclaimer

The Court in Bobbitt made it clear that a different result might obtain if the employer published an
“express disclamer or contractud provison that the manua did not affect the employer’ s right to terminate the
employeea will....” Id. a 362. Accordingly, in McDaniel v. Mississippi Baptist Medical Center, 869 F.
Supp. 446 (S.D. Miss. 1994), the Court found without merit certain state law clamsfor breach of employment
contract or wrongful discharge. In granting summary judgment in favor of the Defendant employer, the Court
noted the rule in Bobbitt that where an employer distributes an employee manua containing procedures to dl
its employees the employer is bound to follow its provisions in reprimanding, sugpending or discharging an
employee for violations of its policies, even in a Stuation where the employment relationship is one which is a-
will, but that this holding was expresdy qudified and the rule did not apply where there is something in the
employment contract to the contrary, citing Bobbitt v. The Orchard, Ltd., supra at 357. The Court
concluded in McDanidl:

Since the language quoted from the Handbook expressy preserved the at-will nature of
Paintiff’s employment relationship and preserved the right of Defendant to terminate its
employees with or without cause, nothing in the Handbook gave Plaintiff aright to be
disciplined or terminated in accordance with the policies expressed therein.

Accord, Mann v. City of Tupelo, 1:93cv107-B-D (N.D. Miss. 1995)(“ The City retained itsright to

discharge an employee without cause through the express disclaimer in the gpplicant’ s satement signed by all
employees, including the Plaintiff, as a matter of standard operating procedure. Therefore, the Plaintiff has no
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breach of contract cause of action.”).

Retaliation for Reporting Illegal Conduct

InWillard v. Paracelsus Healthcare Corp., 681 So. 2d 539 (Miss. 1996), two former employees
of ahospital sued for wrongful discharge, dleging that they were subjected to retdiatory discharge. The
evidence a trid showed that the employees had been fired in retdiation for ther reporting forgery and financia
irregularities on the part of their employer. The Mississppi Supreme Court, citing McArn v. Allied Bruce-
Terminix, Inc., resffirmed the public policy exceptionsto the at-will doctrine, where an employee refuses to
paticipate in anillegd act or an employee is discharged for reporting illegd acts of the employer to the
employer or anyone else. Concluding that the jury should have been provided an ingtruction on retaiatory
discharge, the Court noted that the public policy exception for reporting illegd acts as an exception to the
employment-at-will doctrine sounds in tort, and that “a party is entitled to pursue al remedies available in tort,
including punitive damages.”

Today, we answer in the affirmative the question of whether such conduct, if found, isan
independent tort giving rise to punitive damages. The public has alegitimate interest in seeing
that people are not discharged for reporting illega acts or not participating in illegd actswhich
may result in harm to the public interest. Anyone who terminates an employee for such reasons
should be dlowed ajury ingruction on the issue of punitive damages in order to deter smilar
future conduct. Discharge in retdiation for an employee’ s good faith effort to protect the
employer from wrongdoing congtitutes an independent tort and may support punitive damages.
Noting that the two employees had “outstanding” and “impeccable’ personnd records, the
Court found that they had been terminated on questionable grounds, the policies of the
employer’s handbook had not been followed in the process, and an evidentiary basis existed
for ajury to find an intentiona wrong necessitating the impaosition of punitive damages.

The case was remanded for a new tria, and in the second apped, the Mississippi Supreme Court
affirmed ajudgment on ajury verdict awarding punitive damages of $1,500,000.00 each to the two employees.
Paracelsus Healthcare Corp. v. Willard, 754 So. 2d 437 (Miss. 1999). Inthejury trid onremand, a
punitive damages indruction was submitted dong with jury ingructions on retdiaory discharge and tortious
breach of an ord contract, and on the basis of the evidence, the jury returned . In affirming the jury verdicts,
the Missssippi Supreme Court cited the common law factors for assessing punitive damage awards, including
whether the amount serves to punish the wrongdoer and as a deterrence from similar future conduct, whether
the amount serves as an example to deter others from similar offenses, and whether the amount accounts for the
pecuniary ability and net worth of the Defendant. See Dixie Ins. Co. v. Mooneyhan, 684 So. 2d 574, 585
(Miss. 1996). The Court aso considered the guiddines set out in BMW of North America, Inc. v. Gore,
517 U.S. 559 (1996), wherein the United States Supreme Court held that state courts, when faced with
chdlenges that a punitive damage award is excessive and exceeds the congtitutiona limits, should consider the
degree of reprehengbility of the defendant’ s conduct, the ratio between the plaintiff’ s compensatory damages
and the amount of punitive damages, and the difference between the punitive damages and the civil or crimina
sanctions that could be imposed for comparable misconduct. Id. at 575-76. The Mississippi Supreme Court
concluded that the punitive damages awarded to the two former employees of the hospital were not excessve
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under the BMW guiddlines, stating:

The appdllees, however, were terminated in violation of their contracts. There was testimony
that back-up copies of the vouchers and checks, which appellees argue was proof of the forged
checks, could not be found athough there istestimony that it did exist. Therewasaso
testimony that much of the back-up documentation had been housed at a storage facility, which
was later burglarized. Paracelsus offered this as reason why some documentation related to
the forged checkswas missing. The jury was entitled to infer from the evidence presented
whether there was any concealment of documentation by Paracel sus.

Appeal and Grievance Procedures

A County can be exposed to sgnificant liahility if it fails to maintain adequate and complete
documentation of infractions and other disciplinary matters involving County employees. In drafting a personne
policy, as dluded to above, care must be taken to avoid creating in an employee a property interest in hisor her
employment, since an employee who enjoys a property interest in employment or who enjoys a reasonable
expectation of continued employment on the basis of satementsinadvertently inserted in a personnd policy, will
be entitled under the United States Condtitution to a meaningful hearing concerning any disciplinary action,
including an evidentiary hearing prior to discharge, complete with court reporter, transcript of testimony,
attorneys and witnesses. See Conley v. Board of Trustees of Grenada County Hospital, 707 F.2d 175
(5th Cir. 1983). To avoid this inadvertent cregtion of a*“ property interest” in employment, the personnd policy
provisions applicable to apped and grievance procedures should clearly state that the County/employer or the
County Administrator with respect to employees he or she is authorized to employ, reserves the authority to
terminate the employment relaionship at any time asis deemed in the best interest of the County, and that any
benefits, including apped rights and grievance procedures, are voluntarily extended on the part of the County
and are not construed to be a contract or guaranty of employment or the continuation of any benefit, and that
the employer reserves the right to change its palicies or diminate benefits a any time with or without notice.

Asnoted above, in Hartle v. Packard Electric Division, supra, adisclamer in the policies and
procedures booklet that it did not “ condtitute alega contract” and did not “modify the month-to-month
employment relationship” was found to be a sufficient disclaimer to defeat an employee' s clam of employment
contract obligation. Similarly, the employment handbook in McDaniel v. Mississippi Baptist Medical
Center, supra, specified that it was “not a contract of employment, either express or implied; confers no
property interest in one' sjob,” and that either employer or employee were “privileged to terminate employment
at-will, without notice and without cause,” and that the contents of the handbook were guiddines and not a
guarantee of continued employment, was aso held to be a sufficient disclaimer to defeat such aclam.

Without such disclamers, public aswell as private employers may face needless liahility exposure under
Bobbitt v. The Orchard, Ltd., supra a 361, in which the Court held that amanud given to dl employees
becomes a part of the contract, and while it did not give the employees tenure or creste aright to employment
for any definite length of time, it did creste an obligation on the part of the employer to follow its own provisons
with regard to the reprimand, suspension or discharge of employees for infractions specifically covered in the
manud.
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Annual L eave, Sick L eave and Retir ement

Miss. Code Ann. §19-3-63 (Supp. 1990) provides the following for vacations and sick leave for
County employees.

@ The Board of Supervisors of each County by resolution adopted and placed on
its minutes may establish apolicy of sick leave and vacation time for employees
of the County not incongstent with the state laws regarding office hours and
holidays.

2 Notwithstanding the provisions of subsection 1 of this section, each dected
officid of the County, other than amember of the Board of Supervisors, who is
authorized by law to employ, may, by written policy filed with the Clerk of the
Board of Supervisors, establish apolicy of sck leave and vacation time for his
employees which may be incongstent with the policy established by the Board
of Supervisors but which shal not be inconsstent with the state laws regarding
office hours and holidays. If such eected officid fals to adopt and file such a
policy with the clerk of the Board of Supervisors, the policy adopted by the
Board of Supervisors for sick leave and vacation time for County employees
shdll gpply to employees of such dected officid.

The state laws regarding compensatory leave [Miss. Code Ann. 825-3-92 (Supp. 1999)], vacation
rights and annual leave [Miss. Code Ann. §25-3-93 (Supp. 2003)] and sick leave [Miss. Code Ann. §25-3-95
(Supp. 2003)] apply to most employees of Sate departments, agencies and ingtitutions, and Smilar leave
provisions may be adopted on amodified basis as a part of a syslem of Countywide personnd administration
for County employees. The Attorney Genera has issued anumber of opinions construing these statutes and
their predecessors, and a number of inconsstencies and conflicts between state and local governmentsin
Mississppi have arisen, particularly relating to the applicability of 8825-3-91 et seq. to cities and counties.

In AG Op. #96-0017 to Kesating, January 19, 1996, the Attorney Genera opined that under 25-3-92,
the legidature did not intend for any accumulated unused compensatory leave to be counted as creditable
service for purposes of the Public Employees Retirement System. In AG Op. #92-0698 to Dyson, Sept. 2,
1992, the Attorney Genera opined that when an employeeis no longer performing any work for the agency
and has no plan or intention to return to work but is merely exhaudting his or her persond leave before formaly
resgning the position, termination of employment has effectively occurred as of the date the employee last
worked, and the employee would be entitled to receive payment for not more than 30 days accumulated leave,
and all other leave is to be counted as creditable service. In AG Op. #93-0824 to Head, Nov. 29, 1993, the
Attorney Genera opined that the limitation placed on the granting of earned and accumulated persond leave to
an employeeisthat the employer can grant no more persond leave than that which has been accumulated or
earned by the employee.

In light of the above interpretations of the leave statutes, which make it clear that a county hasthe

authority to afford more leave benefits to its employees than those afforded state employees, the Attorney
Genera has made a distinction with respect to the enlargement of benefits under PERS. In AG Op. #2001-
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0102 to Yancey, March 23, 2001, the Attorney Genera acknowledged the “many different opinions of this
officg’” concerning the gpplicability of §825-3-92 et seq. to counties and cities, and clarified the application of
§§25-3-91 et seq.

County authority to tailor locad employee leave palicies now includes authority to adopt vacation leave,
sick leave, and compensatory time policies*’” The legidative amendment to 25-11-103(h)[subsequently (1)]
extended the authority of counties and cities to offer more or less to their employees compared to Sate
employees. AG Op. #2001-0102 to Y ancey, March 23, 2001. “Any prior opinions of this office were
prospectively superseded by the passage of the amendment. Thus, there is a more recent line of opinions of this
office which dearly recognize that a political subdivision could enlarge upon the vacation or Sck leave dlowed
for state employees.” 1d.

Up until the 2001 legidative amendment to 825-11-103(h), the Attorney General’ s office had taken the
position that the board of supervisors may not establish a persond and sick leave policy which would enlarge
upon the benefits afforded employees under the state system. .AG Op. to Griffith, May 1, 1987. In that same
opinion, the Attorney Generd opined that the discretionary authority provided under §19-3-63, which provides
that implementation of apolicy of dck leave and vacation time for county employeesis optional, does not
contemplate or authorize payment in lieu of persond or Sck leave. Consstent with this opinion, the Attorney
General has recently opined that the board of supervisors does not have the authority to compensate a county
employee upon retirement or termination for unused leave. AG Op. #2002-0482 to Trapp, Sept. 6, 2002. In
AG Op. #2002-0767 to Fortier, Jan. 10, 2003, however, the Attorney Genera opined that “No additional
compensation in the form of overtime pay or comp time may be paid to employees unless there was a policy
authorizing such payment spread upon the governing authority minutes and in effect when the extrawork was
done.”

The Board of Trustees of the Public Employee Retirement System of Mississippi has now formaly
adopted Regulation 51 concerning accumulated leave and under what circumstances it may be counted toward
creditable service upon retirement. The new regulation was adopted Decemberl6, 2003, and is attached as
Appendix D. It not only confirms but “ reaffirms prior construction of law, practice and procedure in the
adminigration of service credit for lawfully accumulated unused leave and for the payment of unused leave for
retirement purposes.” It is hoped that Regulation 51 will bring clarity to what has been a recurring issue affecting
date and loca government employees.

EMLA

Although a detailed discussion of the Family and Medical Leave Act of 1993 is beyond the scope of
this chapter, it should be noted that the FMLA, 29 U.S.C. 82601, provides for up to twelve weeks of unpaid
leave with hedlth insurance coverage once an employee exhausts his or her paid leave® County employees

“’Miss. Code Ann. §25-11-103(1)(Supp. 2001), construed inAG Op. #2001-0102 to Y ancey, March
23, 2001.
“8See generdly Manue v. Westlake Polymers Corp., 66 F.3d 758 (5th Cir. 1995)(Neither the
interim regulaions, 29 C.F.R. 88825.302, et seq., nor the FMLA's statutory language requires an
employeeto invokethe language of the Satute to gain its protectionwhen natifying an employer of the need
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must meet dl the requirements for digibility, including the requirement that the County employ at least 50
employees at or within 75 miles of the workplace, and the leave must be for certain family and medica reasons
covered by the Act. The employee must aso have been employed by a state agency for at least 12 months and
must have worked a minimum of 1250 hours during the 12 prior months.

Balancing Needs of Families and | nter ests of Employers

The FMLA dlows digible employees working for covered employers to take temporary leave for
medica reasons, for the birth or adoption of achild, and for the care of a spouse, child, or parent who hasa
sarious hedth condition, without the risk of losing employment.*® 29 U.S.C. § 2601(b)(1) and (2). The FMLA
has two digtinct sets of provisons, which together seek to meet the needs of families and employees and to
accommodate the legitimate interests of employers. See Nero v. Indus. Molding Corp., 167 F.3d 921, 927
(5th Cir. 1999); Bocalbosv. Nat'l W. Life Ins. Co., 162 F.3d 379, 383 (5th Cir. 1998).

Right to Reinstatement

When an €ligible employee returns from leave taken under the FMLA, the employer must restore the
employee to the same position or to "an equivaent position® with equivaent employment benefits, pay, and
other terms and conditions of employment.” 29 U.S.C. § 2614(a)(1); see Nero, 167 F.3d at 925. The FMLA
aso contains proscriptions againgt pendizing an employee for the exercise of FMLA rights. 29 U.S.C.8
2615(a)(1)-(2); see Chaffin, 179 F.3d at 319.

If an employee failsto return to work on or before the date that FMLA leave expires, the right to
reingtatement aso expires. See Brown v. Trans World Airlines, 127 F.3d 337, 342-43 (4th Cir. 1997);
Barnett v. Southern Foods Group, 1997 U.S. Dist. LEXIS 23625 (N.D. Tex. July 1, 1997); Beckendorf
v. Schwegmann Giant Supermarkets, Inc., 134 F.3d 369, 1997 WL 191504 at *3 (1997); Nunes .

for leave for a serious hedth condition).

“9The FMLA provides a series of substantive rights, requiring a covered employer to allow an digible
employee up to twelve weeks of unpaid leave if the employee suffersfrom“a serious health condition that
makes the employee unable to perform the functions of the position of such employee” 29 U.SC. §
2612(a)(1)(D). See Chaffin v. John H. Carter Co., Inc., 179 F.3d 316, 319 (5th Cir. 1999).

SOAn equivaent positionis"virtudly identica to the employee's former position in terms of pay, benefits
and working conditions, induding privileges, prerequisitesand status.” 29 C.F.R. §825.215(a) (2001). The
Department of Labor regulations provide that an"employeeis ordinarily entitled to returnto the same shift
or an equivaent work schedule." 29 C.F.R. 8 825.215(¢)(2) (2001). A necessary exception is provided
if the position has beendiminated, but if the position has Smply beenfilled by another employee, the leave-
taking employee is "entitled to return to the same shift onwhichemployed beforetaking FMLA leave." 29
C.F.R. § 825.216(8)(2) (2001).

"Employees cannot waive, nor may employers induce employees to waive, their rights under FMLA."29
C.F.R. §825.220(d). FMLA § 2611(3) defines"employee’ by referencetothe FL SA,29 U.S.C.8203(e),
which provides that "the term 'employee means any individua employed by an employer.”
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Wal-Mart Stores, Inc., 980 F. Supp. 1336, 1340-41 (N.D. Cal. 1997), rev'd on other grounds, 164 F.3d
1243 (9th Cir. 1999); Stopka v. Alliance of Am. Insurers, 1996 U.S. Dist. LEXIS 18329 (N.D. Ill. Dec. 9,
1996), aff'd on other grounds, 141 F.3d 681 (7th Cir. 1998).

“Employee’” as AmbiguousTerm asused in FEMLA

In Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 323, 117 L. Ed. 2d 581, 112 S. Ct. 1344
(1992), the Court gtated that this definition of “employee’ is“completely circular and explains nothing.” The
term "employeg’ may have different meanings in different acts, or even in different provisons of the same act. In
Robinson v. Shell Oil Co., 519 U.S. 337, 341-44, 136 L. Ed. 2d 808, 117 S. Ct. 843 (1997), the Court
noted that athough some sections of Title VII unambiguoudy refer to only current or past employees, those
examples demondrate only that the term "employees’ may have a plain meaning in the context of a particular
section--not that the term has the same meaning in al other sections and in dl other contexts. Onceit is
edtablished that the term "employees’ includes former employees in some sections, but not in others, the term
gtanding done is necessarily ambiguous and each section must be andyzed to determine whether the context
gives the term afurther meaning that would resolve the issue in dispute.

Similarly, severd circuits aso have determined that "employeg" is ambiguousin the FMLA context,
because in various contexts it refersto only current employees, but in other Stuationsit refersto former
employees. See Smith v. BellSouth Telecomms,, Inc., 273 F.3d 1303, 1307-13 (11th Cir. 2001) (finding
"employee’ ambiguous and deferring to Department of Labor's interpretation that the term includes prospective
employees for purposes of discrimination clams); Duckworth v. Pratt & Whitney, Inc., 152 F.3d 1, 9-11
(1<t Cir. 1998) (same).

Severd opinions have aso been issued by the Attorney Generd's office on the subject of persona and
sck leave for County employees, and the interrelationship of such leave with FMLA.

*AG Op. No. 95-0117 to Gamble, April 6, 1995, stated that a County may continue to pay hedlth
insurance premiums as part of its benefits package for an employee who had exhausted his annud leave and
sck leave unlessthat person's employment is terminated with the County, and that a County is authorized by
date law to pay hedth and life insurance premiums for an employee who has exhausted dl of his persona and
sck leave and who is on extended leave without pay if the County's personnel policy and benefits package so
provide.

*AG Op. No. 2002-0735 to Williams, Feb. 14, 2003, addressed prior opinions that had stated no
“additional” compensation or compensatory time may be given to employees whose normal day off fdlson a
holiday, AG Op. to Green, July 27, 1995, and AG. Op. To Carter, August 30, 2002. Clarifying its position, the
AG opined that “a[governing authority] may adopt leave policies which alow extra ... leave to an employee
whose regular day off fals on aholiday, “ AG Op. to Stockton, December 13, 2002. Further, “in addition to
any rights an employee may have under the Federal Family Medica Leave Act, we have previoudy opined that
agoverning authority may pay an employee's portion of the employee's hedth insurance premiums during the
period the employee is receiving worker's compensation.” AG Op. to Primeaux, November 15, 1996, citing
AG Op., to Gamble, April 6, 1995.
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*AG Op. No. 2002-0492 to Fortier, Sept. 6, 2002, noted that the FMLA provides for a minimum
period of protected leave that must be granted to employees. 29 U.S.C.A. Section 2651(b) of the FMLA
dates that "[n]othing in this Act or any amendment made by this Act shdl be construed to supersede any
provison of any State or locd law that provides greater family or medicd leave rights than the rights established
under this Act or any amendment made by this Act." Thus, if amunicipa policy provides for unpaid protected
medicd leave in excess of that which is required by the FMLA, the municipdity would be in compliance with
the FMLA.

*AG Op. No. 95-0321 to Logan, May 10, 1995, stated that a County Board of Supervisors has the
authority to pay hedlth insurance premiums on behaf of a County employee who has exhaugted dl of his
persona and sick leave and who is on aleave of absence status due to an extended illness, if the County's
personnd policy and benefits package so provides.

L egal Holidays

The subject of legd holidaysis statutorily prescribed by Miss. Code Ann. §3-3-7 (Supp. 1994). Itis
suggested that these lega holidays be clearly set forth in the County’ s written personnd policy:

First day of January (New Year’'s Day)

Third Monday of January (Robert E. Leg' s birthday and Dr. Martin Luther King, J.’s birthday)
Third Monday of February (Washington’s birthday)

Last Monday of April (Confederate Memorid Day)

Last Monday of May (National Memoria Day and Jefferson Davis' birthday)

Fourth day of July (Independence Day)

First Monday of September (Labor Day)

Eleventh day of November (Armigtice or Veterans Day)

Thanksgiving, which is the day fixed by proclamation by the Governor of Missssppi to
correspond to the date proclaimed by the President of the United States

10.  The 25th day of December (Christmas Day)

©COoNoOUO~WDNE

The statute aso provides that in the event any holiday declared legd shdl fdl on Sunday, then the next
following day shdl be alegd holiday.

Courthouse Closure

The courthouse is required to be closed on al state holidays set forth in §3-3-7. See Miss. Code Ann.
§25-1-99 (1988). When any state holiday set forth in 83-3-7 falls on a Saturday

the courthouse may be closed on the Friday immediady preceding such Saturday and when
such holiday fdls on a Sunday, the courthouse may be closed on the Monday immediately
succeeding such Sunday. The Board of Supervisors, in its discretion, may close the County
offices on those holidays created by Executive Order of the Governor.
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The Court has noted that the state and federal statutes relating to legd holidays generdly effectuate a
“long weekend” by placing many of the holidays arbitrarily on aMonday, and as to some federd statutes, in
some instances on a preceding Friday. See Parkman v. Mississippi State Highway Commission, 250 So.
2d 637 (Miss. 1971).

Severd officid opinions have aso been issued by the Attorney Generd’ s Office on the subject of legd
holidays.

*AG Op. No. 86-48 to Smith, February 26, 1986, stated that, based on the statutory language in 83-
3-7 and 825-1-99, the offices of Circuit and Chancery Clerks and Sheriffs must be open for businesson dl
business days, except such offices may be closed pursuant to Order of the Board of Supervisors as provided in
§25-1-99. Further, the Clerks of the Circuit and Chancery Courts, the County Superintendents of Education,
the County Tax Assessors and the Sheriffs are required under 825-1-99 to close their offices on the legal
holidays of the state, and that “the Board of Supervisors do not have the authority to change, reschedule or
rearrange the date of any of the sate’slegd holidays.”

*AG Op. No. 92-0091 to Sullivan, February 12, 1992, stated that in view of the conflict between Rule
77 of the Missssippi Rules of Civil Procedure (“The Clerk’s office with the Clerk or a Deputy in attendance
shdl be open during business hours on al days except Saturdays, Sundays and legd holidays’) and 825-1-99,
insofar as the satute alows the Clerk, as Clerk of the Court, to maintain lesser office hours than those provided
for in Rule 77, and since Rule 77 controls over any conflicting statutes, the Clerk or his Deputy, as Clerk of the
Court, could not, pursuant to an Order passed under §25-1-99, be absent from the office during thistime.
“[T]he Board ... is dill free to set different office hours, in accordance with §825-1-99, for the Clerksin their
non-judicia roles”

Palitical Activities of County Per sonne

Where a person employed by a County isinvolved in ajob financed in whole or in part by loans or
grants made by the federd government, the employee' s palitical activity may be restricted under the Hatch Act,
5U.S.C. 81502(a), providing in part that a state or local employee may not

*Use his officid authority or influence for the purpose of interfering with or effectuating the result of an
election or anomination for office;

*Directly or indirectly coerce, attempt to coerce, command or advise a state or locd officer or
employee to pay, lend or contribute anything of vaue to a party, committee, organization, agency or person for
political purposes; or

*Be acandidate for eective office.
The above redtrictions do not gpply to an individua holding dective office. 5U.S.C. §81502(c). InAG

Op. No. 83-312 to Greer, February 2, 1983, the Attorney Generd’ s office, while declining to render an
opinion on the Hatch Act or its gpplicability to state personnd, noted that 5 U.S.C. §81501-1508 prohibit
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employees of afederdly funded agency from being a candidate for a public dective office in a partisan dection,
and that active participation, such as serving as atreasurer or campaign manager for a candidate seeking
elected office, would seem to be covered a so.

Similarly, Sate law authorizes the State Personnd Board to administer a state personnel system in
accordance with principles which include the assurance that:

Employees are free from coercion from partisan or political purposes and to prohibit employees
from using ther officid authority for the purpose of interfering with or affecting the result of an
election or anomination for office.

Miss. Code Ann. 825-9-103(f) (Supp. 1981).

Asto requiring loca government employees to take a mandatory leave of absence during a politica
campaign, the Mississppi Supreme Court has held that a County Board of Education had the authority to
require a teacher to take aleave of absence without pay during the time the teacher was engaged in a politica
campaign. The Court noted that the Board had applied the requirement to another teacher who became a
candidate and that there was no charge that the Board did not apply this regulation fairly or that it abused its
discretion in taking this action. Chatham v. Johnson, 195 So. 2d 62 (Miss. 1967). In that case the Court
stated:

It will be conceded that he has the same privilege as any other citizen to become a candidate
for public office. Such candidacy should not be and is not ground for cancellation of his
contract as a permanent teacher. But anyone who has been a candidate recognizes that
politica activity is gpt to interfere with one's usud avocation and this fact, independent of any
possible involvement of the school system in palitical controversies, affords a sound reason for
atemporary severance of the candidate’ s connection with the schools. 1d. at 65-66.

Seegenadly Callahan v. Leake County Democratic Exec. Comm., 773 So. 2d 938, 941 (Miss.
2000)(* Clearly, we have no generd policy againgt law enforcement officers engaging in palitica activity. Our
sheriffs, congtables, and, in some ingtances, town marshas are dected. There is no prohibition againgt political
activity by them, or their deputies.”); Annotation, Vdidity, Congruction and Effect of State Statutes Redtricting
Political Activities of Public Officers or Employees, 51 A.L.R. 4th 702 (1987).

The extent to which alocd government body can regulate politica activities has been the subject of
severd Officid Attorney Generd’ s Opinions, both of which cited citing the landmark decison of Daugherty
County, Georgia, Board of Education v. White, 439 U.S. 32 (1978). In Daugherty County, a black
employee of the county board of education announced his candidacy for the state legidature, and shortly
thereafter the board adopted a rule requiring its employees to take unpaid leaves of absence while they
campaigned for dective office. After the employee was compelled to take leaves of abasence during three
election campaigns, he successfully challenged the board’ s rule as a* stlandard, practice or procedure with
respect to voting” adopted by an entity covered by the preclearance requirement of Section 5 of the Voting
Rights Act of 1965. A three-judge court held that the board’ s unpaid leave rule should have been submitted for
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federd preclearance and enjoined its enforcement pending compliance with the Section 5 preclearance
requirement. The United States Supreme Court affirmed, in an opinion by Justice Thurgood Marshal, whose
characterization of the unpaid leave rule made it clear that this was not Smply aneutrd personne practice
governing absentesism. Justice Marshdl emphasized thet the rule

isnot aneutrd personnd practice governing al forms of absenteeism. Rather, it Specificaly addresses
the dectord process, singling out candidacy for dective office as a disabling activity. Although not in
form afiling fee, the Rule operatesin precisdly the same fashion. By imposing substantia economic
disincentives on employees who wish to seek dective office, the Rule burdens entry into dective
campaigns and, concomitantly, limits the choices available to Dougherty County voters. Given the
potentid loss of thousands of dollars by employees subject to Rule 58, the Board's policy could
operate as a more substantia inhibition on entry into the el ective process than many of thefiling-fee
changes involving only hundreds of dollars to which the Attorney Genera has successfully interposed
objections. Id. at 40.

In holding that the unpaid leave rule was not enforceable by reason of lack of Section 5 preclearance,
the Court in Daugherty County also noted that it was not suggesting “that al congtraints on employee palitical
activity affecting voter choice violate § 5. Presumably, most regulation of political involvement by public
employees would not be found to have an invidious purpose or effect. Y et the same could be said of amogt dl
changes subject to 8 5.” 1d. at 42. In this case, however, the Court concluded that the

circumstances surrounding its adoption and its effect on the political process are sufficiently suggestive
of the potential for discrimination to demongtrate the need for preclearance. Appellee was the first
Negro in recent years to seek eection to the Generd Assembly from Dougherty County, an areawith a
long higtory of racid discrimination in voting. Less than a month after gppellee announced his candidacy,
the Board adopted Rule 58, concededly without any prior experience of absenteeism among
employees seeking office. That the Board made its mandatory |eave-of-absence requirement contingent
on candidacy rather than on absence during working hours underscores the Rul€e's potentid for
inhibiting participation in the electora process. 1d.

In AG Op. No. 79-0812 to Jones, April 11, 1979, the Attorney Genera opined that if acity or its
agencies attempted to enforce a requirement that an employee take aleave of absence when engaged in running
for political office, and if such requirement was made subsequent to 1965, then the requirement should be
submitted to the Office of the Attorney Genera of the United States for preclearance under 85 of the Voting
Rights Act, consstent with Daugherty County, supra. In short, if a County does not have a past practice or
policy requiring mandatory leave of absence for a County employee who runs for dective office, adopting a
new requirement for County employees to take such aleave of absence without pay in the event they run for
office would probably be considered a* procedure with respect to voting” which would trigger the preclearance
requirements under 85 of the Voting Rights Act of 1965, as amended and extended. In response to an opinion
request (AG Op . to Burrell, 1983 Miss. AG LEXIS 220, August 31, 1983), the Attorney Generd’s office has
interpreted Daugherty County, Georgia, Board of Education v. White to gpply to smilar leave rules
adopted by county Boards of Supervisors:
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In summary, that case states that a County Board of Education in a state covered by the Voting
Rights Act of 1965 must seek federa approva under 85 of said Act of arule requiring its
employees to take unpaid leaves of absence while they campaigned for eective office and that
such arule may not be enforced unless federd gpprova isfirst obtained. While the above
decison spesks directly to school employees, this office is of the opinion that the legd principles
involved would aso be applicable to smilar rules adopted by Boards of Supervisors.

Election Code Redtrictions

Mississppi’s Election Code dso contains a provison that places severe restraints upon political
activities of County Commissioners of Election. These provisions were construed by the Mississippi Supreme
Court in Meeksv. Tallahatchie County, 513 So. 2d 563 (Miss. 1987). Atissuein Meeks was whether an
Election Commissioner may resign and seek another office during the term for which he was dected
Commissioner, or whether the law disqualifies an Election Commissioners from such candidacy. The Court
held that once a person assumes the office of Election Commissioner,

he becomes obligated to stay out of any other electord endeavor of the term of his office
period. If thisseem harsh, it is certainly less so than the adverse impact upon the public interest
if our people come to doubt the integrity of the system.

The Attorney Generd’ s office has dso issued a number of opinions on the subject of politica activities
by County employees.

*AG Op. No. 91-0517 to Walters, July 10, 1991, opined that County employees who are not subject
to civil service prohibitions againgt politica activities or formerly adopted personne regulations prohibiting
same, may be candidates for public office without having to resign their positions with the County. “We
emphasize that County employees who seek public office must be careful not to campaign while being paid to
perform duties for the County or use any County automobiles or other equipment or supplies for campaign
purposes.”

*AG Op. No. 93-0422 to Shepard, August 26, 1993, stated that there was no statute or rule known to
the Attorney Genera that would require an employee of the County Civil Defenseto resignin order to be a
candidate for the County School Board of Education, provided the employee carries out the duties of his or her
job and does not engage in any poalitica activities during working hours. The County Civil Defense employee
should be cautioned that should she decide to become a candidate for the school Board, she should avoid
campaigning in any officia capacity relating to her job with the Civil Defense,

*AG Op. to Davies, January 9, 1991, discusses the enforcesbility of amunicipa personnd regulation
prohibiting political activities of his employees, and that opinion, according to the Attorney Genera, would also
apply to aCounty. See AG Op. No. 91-0517, supra.

Protected Speech in the Public Workplace
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“Congress shdl make no law ... abridging the freedom of speech... .”

The Frs Amendment is asmple statement of afundamenta right. So how come we have conflicts and
lawsuits over its meaning and how, why, when, and to whom it applies? That question gets even more
complicated when we move into the public workplace.

Employeesin the public sector stand on a somewhat different footing from employeesin the private
sector when it comes to freedom of speech and the First Amendment. These words from the Supreme Court’s
landmark Pickering decison 30 years ago sum up the difference;

[T]he state has interests as an employer in regulating the speech of its employeesthat differ
sgnificantly from those it possesses in connection with regulation of speech of the citizenry in
generd. The problem in any caseisto arrive a a baance between the interests of the
[employee], as acitizen, in commenting upon matters of public concern and the interest of the
date, as an employer, in promoting the efficiency of the public services it performs through its
employees.

In Pickering v. Board of Education, 391 U.S. 563, 568 (1968), the Supreme Court held that a
school Board could not condtitutiondly dismiss ateacher for writing aletter to the newspaper criticizing the
Board' s handling of a bond proposal and its alocation of funds between academic and ahletic programs. Its
ruling was based on a bdancing of the relaive importance of the teecher’ s interests as a citizen in commenting
publicly on matters of public concern and the Board' s interests in promoting the efficiency of the public services
it performs through its employees.

Basic First Amendment Principles

A government cannot limit or prohibit free speech just because the ideas expressed rub it the wrong
way, but there are Stuations when a citizen’ sright to free speech has to give way to greater societd interests. A
classc example: nobody has an asolute congtitutiond right to yell “FIRE!” in a crowded thegter. The risk of
injuries resulting from a panic-stricken crowd rushing for the exit outweighs the individua’ s right to spesk
without any restraint.

When the government becomes the employer, it takes on the dud role of sovereign and boss, and it il
has to dlow employees to enjoy freedom of individua expresson while dso carrying out its duty to provide
efficient public services. Asthe Court said in Watersv. Churchill, 114 S.Ct. 1878, 1886 (1994), “the
government as employer...has far broader powers than does the government as sovereign.”

L ow Value Speech

Regardless of whether the speaker is a private employee or government employee, some types of
gpeech are consgdered low va ue speech, like obscenity, fighting words, defamation, incitement to engage in
unlawful action through speech that presents aclear and present danger of imminent lawless action, and
seditious teaching of the forceful overthrow of government coupled with specific directions regarding illegd
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action to be taken in the future.

High Value Speech

Other types of speech are considered high va ue speech which, because of the nature and historica
underpinnings of our democracy and society’ s recognition of the need to protect the free flow of ideas, receives
the broadest protection under the First Amendment from government restriction. Examples include speaking on
matters of important public debate, speech concerning the political process, and smilar speech by those who
wish to enter the “ marketplace of idess”

“Marketplace of |deas’

When the government seeks to place redtrictions on high vaue speech in away that has a harmful or
negeative impact on this“marketplace of ideas,” courtswill subject that governmentd action to the highest leve
of scrutiny, known as grict scrutiny, and will require the government to prove that the redtriction it is trying to
place on thistype of speech is narrowly tailored to serve a compelling governmentd interest. There are il
other examples of high vaue speech, including soeech expressed in a public forum and symbaolic or expressve
conduct that seek to communicate anidea. Consider the difference between a person claiming that he hasa
right to deep on asidewalk and a person who deeps on the sdewak as a protest againgt the lack of shelters
for the homeless. The First Amendment generaly will not protect the first person, but the expressive conduct of
the second person will probably implicate First Amendment concerns and protection.

Controversial Expressive Conduct

All this sounds pretty straightforward until we get to the truly controversd examples of expressve
conduct that the Supreme Court has recognized and held entitled to First Amendment protection: flag-burning,
mass demongtrations, desegregation St-ins, cross-burning, displaying sgnsin one' swindow or yard, picketing
and strikes.

While the First Amendment protects expressive conduct, that protection is not absolute. Moreover,
while government may not congtitutiondly regulate the message conveyed or am its regulatory power & the
content of the expressive conduct, government does have more leeway to regulate the time, place and manner
of conduct in public places. For example, justifiable restrictions on speech have been found to be supported by
asgnificant governmentd interest in traffic safety, orderly crowds, noise control and persond privacy. These
and amilar restrictions will usudly be upheld so long as the regulation or regtriction is subject-meatter neutrd,
narrowly tailored to serve a sgnificant governmenta interest, and provides dternative avenues of
communication Frisby v. Schultz 487 U.S. 474 (1988). See generally M. Edwards, et al., Freedom of
Speech in the Public Workplace 2-12(ABA Section of State and Local Government Law 1998), which isthe
source for the bulk of the case materid and analysis that follows.

Prior Resraintsin Public Employment

A prior redtraint is a governmentd restriction or regulation that seeks to prevent a certain type of
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communication from reaching the public. Prior restraints are particularly disfavored, as shown by decades of the
Supreme Court’s First Amendment jurisprudence, and the Court haslong said that it is better for speech to be
alowed to reach the public than to muzzle the speaker and the speech at the outset, because if the speechis
danderous, defamatory or otherwise unprotected, the courts and legal system can punish the spesker. Prior
restraints have been upheld on the basis of such strong justifications as nationa security, the need to preserve a
fair trid, and prevention of the dissemination of obscenity. More than theoretica harm must be shown evenin
these compelling Stuations.

Public employment presents a unique context for prior restraints. Government employers at times seek
to impose “prepublication review” on public speech by employees about internal governmental operations. For
example, in Firefighters' Association v. Barry, 742 F. Supp.1182 (D.C. Cir. 1990), aD.C. regulation
required fire department employees to get prior gpprova from the public affairs officer before they could take
part in mediainterviews. The regulation did not provide an objective standard to guide the public affairs
officer’ s decison to grant or deny arequest, and this vesting of unbridled discretion in one fire department
offica, without guiding standards, crested an uncondtitutiona prior restraint. Smilar mediamuzzle policies
have been declared uncongtitutiona prior restraints in the context of such governmental employers as police
departments, child welfare agencies and federd agencies, usudly because of the unbridled discretion placed in
oneindividud.

Overbroad Regulations

The Firs Amendment’s centra purpose is to encourage the free, robust and uninhibited flow of ideas.
For this reason, governmenta restrictions that restrict much more speech than is necessary can be attacked at
uncongtitutionally overbroad, as where aregulation “sweeps within its ambit... activities that...conditute an
exercise of freedom of speech.” Thornhill v. Alabama, 310 U.S. 88, 97 (1940). A good example of
overbroad governmental employer regulations involving employee speech isfound in Holland v. Dillon, 531
N.Y.S. 2d 467 (N.Y.Sup.Ct. 1988), where the duty manual of the County sheriff’ s department prohibited
employees from making public satements or granting interviews concerning the County without advance
approva from a competent authority. Similarly, in Barrett v. Thomas, 649 F. 2d 1193 (5™ Cir. 1981), a
sheriff’ s office regulation prohibiting * unauthorized public statements’ and speaking to reporters on
controversid topics was held uncongtitutionally overbroad as an attempt to limit protected speech.

Discharge and Disciplinary Action in Retaliation for Protected Speech

A governmenta employer cannot discharge an employee based on his or her condtitutionaly protected
gpeech. Perry v. Sindermann, 408 U.S. 593, 597 (1972), held that a college Board uncongtitutionally
refused to renew ateacher’s employment contract based on his free speech activities when he testified before a
legidative committee and publicly supported structura changes to the college that the Board opposed. The
Court there recognized that the teacher may not have had a“right” to a vauable governmenta benefit, i.e,
renewd of his employment contract, and the government may even deny him the benefit for “any number of
reasons,” but it may not deny a benefit to a person on a basis that infringes his condtitutionaly protected
interests - especidly his interest in freedom of speech. In McBee v. Jim Hogg County, Texas, 730 F. 2d
1009, 1015 (5™ Cir. 1984), a sheriff did not rehire certain employees who had actively supported his
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opponent. The Fifth Circuit disagreed with the tria court's opinion that the sheriff's anticipated perceptions were
aufficient, holding that "since plaintiffs were not rehired, there is no evidence thet their previous politica activity
actudly interfered with the effective performance of their jobs. . "

Mount Healthy Defense

A governmenta employer does not have to reingtate an employee, however, when the employee's
condtitutionaly protected conduct played only a part in the discharge decision, according to the Supreme Court
inMount Healthy City School District v. Doyle, 429 U.S. 274 (1977). The Court held that a Board's
non-renewa of ateacher’s contract and discharge of the teacher for “unprofessona conduct” did not violate
the teacher’ s congtitutiond rights under the First Amendment where the teacher (1) made atelephone cdl to a
local radio station to report the Board' s proposed dress code for teachers, admittedly protected speech and
conduct, but (2) aso used obscene gestures in deding with two femade students.

The Court reasoned that if a public employer would have discharged an employee in the absence of his
exercise of free speech, the mere fact that protected speech might have been an additiona factor or
congderation in the discharge decision did not justify a court stepping in and reversing the employer’s decison,
dating:

A borderline or margina candidate should not have the employment question resolved againgt
him because of congtitutionally protected conduct. But the same candidate ought not to be
able, by engaging in such conduct, to prevent his employer from assessing his performance
record and reaching a decision not to rehire on the basis of that record, Smply because the
protected conduct makes the employer more certain of the correctness of its decision.

The Mount Healthy defense enables a public employer to dismiss a public employee judtifiably, even if
the employee engages in protected gpeech, if the employer is able to prove that its dismissal was for reasons
other that the exercise of protected speech.

A good example of aMount Healthy evduation is Reeves v. Claiborne County Bd. of Education,
828 F.2d 1096 (5" Cir. 1987), where a school district employee was held to have met the Mount Hedlthy test
because her acts were directed to matters of public concern and were congtitutionaly protected, and were the
“motivating factor” in her transfer to alesser job, which she aleged was in retdiation for having testified in
anther lawsuit.

Private Conver sations by Public Employees

Public speech by public employees was involved in Pickering, Perry and Mount Healthy.
However, when a public employee expresses his or her speech privately to an employer, the speech isno less
protected, asthe Court held in Givhan v. Western Line Consolidated School District, 439 U.S. 410
(2979):

Nether the [First] Amendment itself nor our decisons indicate that this freedom islogt to the
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public employee who arranges to communicate privately with his employer rather than to
gpread his views before the public.

Per sonal Employment Grievances

When Harry Connick, Jr. was barely out of grade schoal, his father, New Orleans Digtrict Attorney
Harry Connick, fired an assstant D.A. on grounds of insubordination and failure to accept atransfer after she
distributed a questionnaire to other employees in the office concerning working conditions, the office s transfer
policy, office morae, the need for a grievance committee, the level of confidence employees had in supervisors,
and whether employees fdlt pressured to work in politica campaigns. Connick v. Myers,461 U.S. 138
(1983).

Connick said this questionnaire being distributed by the assstant D.A. caused a* mini-insurrection,” and
his discharge decision was upheld by the Supreme Court. Concluding that a public employee' s work-related
gpeech is not protected by the First Amendment unless it involves a matter of public concern and does not
disrupt the workplace, the Court said:

When a public employee spesks not as a citizen upon matters of public concern, but instead as
an employee upon matters only of persond interest, absent the most unusud circumstances, a
federa court is not the gppropriate forum in which to review the wisdom of a personnel
decision taken by a public agency dlegedly in reaction to the employee s behavior. 1d. at 147.

The Connick casetdlsusthat in determining if an employee s satement is a matter of public concern,
one should consider the content, form and context of the statement. Government officias as employers should
be given wide latitude in managing their offices, without the intrusive oversight of the federd courts, “when an
employee' s expression cannot fairly be considered as relating to any matter of political, socid, or other concern
to the community.” 1d. at 146. Given that there will be work environmentsin which close working relaionships
are essentid to carrying out public respongihilities, “awide degree of deference to the employer’ sjudgment is
gopropriate,” and, moreover, the employer is not required to “alow events to unfold to the extent that the
disruption of the office and the destruction of working relaionshipsis manifest before taking action.” 1d. at
151-52.

Investigation L eading to Employee Discipline

The Pickering-Connick balancing test was gpplied in Waters v. Churchill, 511 U.S. 661 (1994), to
the facts that a government employer reasonably believed to exig a the time it decided to discipline an
employee, as opposed to the facts ajury ultimately determines existed. A public hospital discharged anurse
dlegedly because of satements she made to afellow employee. The actud content of what the nurse said was
sharply disputed. The nurse claimed the hospital discharged her because she had made non-disruptive
gtatements that were critica of the hospitd’ s crosstraining program. The hospita clamed the discharge was
the result of the nurse making disruptive statements critica of her department and supervisor. The nurse argued
that whether her speech was protected or not must be determined on the basis of the jury’ s factual
determination of the actua content of her speech.
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The Supreme Court held that when a public employer conducts a reasonable investigation and
reasonable concludes that its employee’ s speech is not protected, the conclusions of the employer asto the
nature of the speech, not the trier of facts, will control. To alow the jury to determine what the content of the
employee' s speech actualy was would force employers to adopt rules of evidence smilar to thosein a court of
law before making employment decisions, the Court reasoned. If an employer’ s investigation, conclusons and
actions were reasonable under the circumstances, the courts should not use 20-20 hindsight to determine the
content of the employee’ s speech or the reasonableness of the employer’s decision.

Water s gpplies when there is a dispute concerning whether an employee’ s Speech addressed a matter
of public concern, and it teaches us that an employer need only act reasonably in making its actuad decision, and
that its actions do not have to be defended based on information that surfaces later on during pretria discovery.
In other words, aslong as an employer can base its employment decision on its reasonable conclusons asto an
employee s gpeech, it should be able to avoid liability. But if an employer does not conduct an investigation
before it discharges an employee, this may show that the employer acted unreasonably, and ligbility could
result.

Grievances Involving M atter s of Public vs. Private Concern

Sometimes public employees speak out on internd government agency operations, claming the are
gpeaking as concerned taxpayer and not as employees. Such efforts to characterize speech as flowing from
one' s satus as a taxpayer or citizen are often used to mask what is nothing more than a persond employment
dispute, and these efforts usually fail. For example, in Deremo v. Watkins, 939 F.2d 908, 912 (11" Cir.
1991), an employee wrote a letter to a County clerk asking for compensation that had been promised to her
and other victims of sexud harassment. This letter was held to be made in the employee' s “persond interet,
rather than speech implicating apublic concarn.” Similarly, in Brenner v. Brown, 36 F. 3d 18, 20 (7" Cir.
1994), an employe€ s letters to two congressmen and the V.A. office of Generad Counsel were held to address
an “entirely private concern” where the letters contained complaints that the employee' s supervisor was
harassing her and giving her an excessive casdload, and also made fase and defamatory statements about V.A.
personnd.

At other times, however, employee speech that may at first blush gppear to involve persond
employment matter does in fact address issues of public concern. Indeed, Speech relaing to employment
grievancesis not dways a personad matter, but may be protected speech that reveals awider issue of concern
to the generd public, such as where black police officers picketed and demonstrated in protest againgt racialy
discriminatory policies, Leonard v. City of Columbus, 705 F.2d 1299 (11" Cir. 1983), an employee's
complaint about working 7 hours yet getting paid for 8 hours addressed a public concern over misuse of tax
dollars, German v. City of Batavia, 1995 WL 66361 (N.D. Ill. 1995), and a nurse in a tate-operated
nursing home reported an incident of suspected patient abuse, White v. Washington, 929 P.2d 396 (Wash.
1997).

Employee speech that is critical of adirect supervisor will often be found to lack any appreciable public

concern. In Voigt v. Savell, 70 F.3d 1552 (9" Cir. 1995), for example, astate clerk of court gave a speech
criticizing a Sate court judge s handling of interna personne matters and referring to unfair discrimination
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agang nonresidents of the state. This speech did touch on alimited matter of public concern, but that concern
was outweighed by the state’ s interest and thus was unprotected.

Allegations of Corruption and Waste

When a government employee speaks out on the misuse of public funds or takes the bold step forward
to expose corruption in agovernmenta agency, the courts often find that such speech addresses matters of
public concern. For example, where a County mechanic spoke at a public meeting on inefficiency and waste at
the Motor Vehicles Divison, his speech was held to have addressed an issue of significant public concernin
Czurlanisv. Albanese, 721 F.2d 98 (3d Cir. 1983), the court noting that “information concerning the
functioning of a segment of the County government is of consderable public importance” Id. at 104. And
where an employee dleged that the police chief had ingtructed police officers not to issue tickets to certain
individuas, that gpeech was held to address amatter of the “utmost public concern” in O’ Donnell v.
Yanchulis, 875 F. 2d 1059 (3d Cir. 1989).

Findly, in Williams v. Board or Regents, 693 F.2d 993, 1103 (5™ Cir. 1980), the U.S. Court of
Appedsfor the Fifth Circuit said these words of encouragement to those public employees who become
whistle-blowers in order to put the spotlight on agency wrongdoing, fraud and misuse of public funds:

The fadgfication of an officid document by one officid for the protection of ancther officid is
such agrave miscarriage of the public trust that such conduct must be disclosed to the public if
the people are to remain the true sovereignsin this country.

The body of law that springs from the First Amendment continues to expand. As government
employees become more aware of their congtitutiond rights and the courts continue the trend of opening more
and more avenues for the redress of civil rights in the public workplace, you can rest assured that our
democracy’s “marketplace of ideas’” will not just remain open - it will thrive.

Board Attorney as Public Figure

A “public figure’ has been defined as an individud who is“intimeately involved in the resolution of
important public questions or, by reason of [hig] fame, shape[g] eventsin areas of concern to society at large.”
Curtis Publishing Co. v. Butts, 388 U.S. 130, 155 (1967)(Burger, C.J.). The Mississippi Court of Appeals
in 2002 decided that a county board attorney can be classfied asa*public figure” to whom the actua madice
standard will apply in defamation cases. Griffin v. Delta Democrat Times, 815 So. 2d 1246 (Miss. 2002),
provides agood illugtration of New York Time s actua malice slandard for public figures as gpplied to the
atorney for a County Board of supervisors. In Griffin, alibd action was brought againgt the DDT, its editor and
agtaff writer based on an article regarding accusations of unethical conduct by amunicipa judge. In thet article,
the editor had added the statement that "The Internd Affairs Divison determined there was no evidence to
conclude Wynn [sic] was aracigt, as clamed by Moore, Councilman Larry Farmer and attorneys Eric Hawkins
and Willie Griffin." In Griffin's subsequent lawsuit, the trid court granted summary judgment in favor of the
defendants, even though they had refused to respond to Griffin' s interrogatories and requests for depositions,
holding that Griffin was apublic officid and subject to the higher sandard for proving actud mdice st forth in
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New York Times Co. v. Sullivan, 376 U.S. 254 (1964). On appedl, the defendants argued that summary
judgment was gppropriate Snce Griffin fel squardly within the definition of apublic officid and failed to meet his
burden of proof and to show by clear and convincing evidence that the statement regarding him in the DDT was
published with actuad maice as required by New Y ork Times. Griffin, on the other hand, argued that he should
not be consdered a public officid because he was a private attorney with a governmenta client (the
Washington County Board of Supervisors) and the statement attributed to him in the DDT failed to refer to his
public capacity.

Fird, the Missssppi Court of Appedls, noting that Griffin at that time was attorney for the county board
of supervisors, concluded that even if it did not classfy Griffin as apublic officid,

we determine that hisinvolvement in this matter conforms to the definition of a"public figure” Theissue
of whether Judge Prewitt was unethica was a matter of public concern for Greenville, Missssppi
residents, and Griffin voluntarily involved himsdf in the resolution of this métter.

The Court of Appeds then addressed the Defendants assertion that the statement was not
defamatory. The Court concluded that the statement printed by the DDT asserted that Griffin clamed Judge
Prewitt was araci<.

Onitsface, thisis not atrue reflection of what Griffin had stated, and the difference was not
insubgtantial. See Blake v. Gannett Co., Inc., 529 So. 2d 595, 602-03 (Miss. 1988). Nevertheless,
at this point in this case, the difference does not equate with ligbility. It must first be determined whether
Griffin can show with convincing clarity that the statement was made with actual malice. For reasons
discussed below, the determination of whether thereis ajury question regarding the defamatory nature
of the statement will have to be revisited by the court below.

On the pivotd issue of whether Griffin unfairly denied full discovery, the Court of Appedsfound that
thetrid court abused his discretion in prematurdly granting the summary judgment motion. On the contrary, the
trial court should have addressed the more introductory matter of whether summary judgment was premature
because of the lack of discovery before examining the issue of whether the evidence would support a
reasonable finding thet Griffin had demongtrated actuad maice with convincing clarity.

Judge Irving filed avigorous dissent over that part of the mgority opinion that held Griffin was a public
figure for purposes of resolution of the libel issue, arguing that Griffin was but a private individua and was not
automaticaly transformed into a public figure just by becoming involved in or associated with a matter thet
eventudly attracted public attention. The dissent took the mgjority to task on the issue of Griffin’'s satus, sating:

Griffin, asthe attorney for the Board of Supervisors of Washington County, would probably be
congdered a public figure as to hisinvolvement in any matters before the Board of Supervisors of
Washington County, or as to any matters which, though not before the board, could reasonably be
expected to involve board action at some point. Asto any other matters, it appears to me that Griffin
could not be consdered a public figure unless he had, in avery visble and public manner, played a
prominent role in ameatter of greet public interest. This, in my opinion, is the core teaching of Butts and
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Waker on the issue of non-elected persons who may be considered public figures in defamation
actions....

We would not lightly assume that a citizen's participation in community and professond affairs rendered
him a public figure for dl purposes. Absent clear evidence of generd fame or notoriety in the
community, and pervasive involvement in the affairs of society, an individua should not be deemed a
public persondity for al aspects of hislife. It is preferable to reduce the public-figure question to a
more meaningful context by looking to the nature and extent of an individud's participation in the
paticular controversy giving rise to the defamation. !

Vortex Public Figure

One of the fundamenta conceptsin Firs Amendment law isthat of a“vortex public figure,” defined as
aperson "who is otherwise a private citizen but who thrusts himself or becomes thrust into the vortex of a
maiter of legitimate public interest.” Eason v. Federal Broad. Co., 697 So. 2d 435, 438 (Miss. 1997). If a
person is deemed a vortex public figure and an dlegedly defamatory statement concerns a metter of public
interest, the plaintiff must prove that the defendant acted with actud mdice. In Speed v. Scott 787 So. 2d 626
(Miss. 2001), the Mississippi Supreme Court addressed the generd tort of defamation as applied to a vortex
public figure. Inthiscase, the defendant made what were found to be knowingly fase statements about the
plantiff, caling him aliar and athief. Such satements did include, however, any dlegation of crimesinvolving
mord turpitude or the prospect of infamous or disgraceful punishment,. In the absence of statements that were
actionable per s2, and in light of the fact that the plaintiff was resolute that no harm to his reputation occurred
and no evidence of damage was offered, the dlegedly danderous words could only be actionable if pecid
harm was shown. There was no such showing, and the judgment rendered in favor of the plaintiff was
accordingly reversed.675

First Amendment & Emergencies, Safety and Crowd Control Measures

In “When the Ku Klux Klan Announces aVist,” the authors discussed the Sixth Circuit' sdecisonin

*IThe smilar and related concept of “limited purpose public figure’ was andyzed in Chafoulias v.
Peterson, 2003 Minn. LEXIS 508, at *22-23 (Minn. 2003)(Criteria used in andys's are suggested by
Gertz, 418 U.S. at 352, where the Supreme Court in determining whether Gertz was alimited purpose
public figurelooked to (1) whether a public controversy existed; (2) whether plaintiff played a meaningful
role in the controversy; and (3) whether the dlegedly defamatory statement related to the controversy. A
public controversy is adigpute that “has received public attention because its ramifications will be fet by
persons who are not direct participants.” Trotter v. Jack Anderson Enterprises, Inc., 818 F. 2d 431,
433-34 (5" Cir. 1987). Private concerns are not public controversies Smply becausethey attract atention.
Time, Inc. v. Firestone, 424 U.S. 448, 454-55 (1976). In isolating the public controversy, the courts
will look to those controversies that are aready the subject of debate in the public arena at the time the
adleged defamation took place. Bruno & Stillman, Inc. v. Globe Newspaper, 633 F. 2d 583, 591 (1%
Cir, 1980)).
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Grider v. Abrahamson, 180 F.3d 739 (6™ Cir. 1999), pet. for cert. filed, No. 99-490 (U.S. September 16,
1999), wherein the Court upheld an emergency crowd control plan implemented by the City of Louisville and
Jefferson County, Kentucky, officids during a Ku Klux Klan raly and a counter-demongtration organized by
KKK opponents. The emergency crowd control plan, entitled “ KKK Raly Detail,” was attacked by the Klan
asdlegedly vidlative of ther Firs Amendment guarantees of free gpeech, assembly and association, but the
Didtrict Court refused to grant the Klan's Mation for a Restraining Order and Prliminary Injunction, and
ultimately entered Summary Judgment for the governmenta defendants. The Sixth Circuit affirmed, holding that
no Firs Amendment violation resulted from subjecting the raly attendees to mandatory searchesasa
prerequisite to their admission to the rdly, that separating the Klan rdly from the counter-demongtration did not
violate the attendees' free association rights, that no First Amendment violation resulted from excluding private
citizens from a police-occupied buffer zone, that it was a valid content-mutud time, place and manner regulation
for the City and County in the Emergency Crime Control Plan to disallow unscheduled oration in the restricted
area.

See also Norwood v. Bain, 143 F.3d 843, 854 (4" Cir. 1998), rehearing en banc granted, opinion
vacated, 166 F.3d 243 (4™ Cir. 1999)(en banc), cert. denied, 119 S. Ct. 2342 (1999), in which the Fourth
Circuit suggested that unobtrusive mechanica screening would have provided individudized suspicion to search
the saddlebags of atendees at a motorcycleraly.

The attorneys representing the City during the Grider litigation emphasize the need for aworking
knowledge of the First Amendment:

Aslawyers for asizable urban police department, we have had the opportunity over the years
to review safety and crowd-control measures from the First Amendment perspective. You
need a comfort level with First Amendment jurisprudence when you are trying to tell city
officaswhat they cannot legdly do. They will have good questions and |egitimate concerns,
and you will need to be confident in your answers.
W. Stone, L. Heming and P. Guagliardo, “When the Ku Klux Klan Announces a Vist,” Municipd Lawyer at
15 (Internationa Municipa Lawyers Association, November/December 1999).

144



